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ln tlie Court of Appeals of tlie District of Columbia . 


JoHN K. CowEN ET AL., Receivers, &c., Appellants, 

vs. 

Adelatde M. Merriman, Adm’x, &c. 


No. 986. 


a 


Snpreme Court of the District of Columbia. 


Adelaide M. Merriman, Adm’x, &c., 

vs. 

JoHN K. Cowen and Oscar G. Murray, Re- 
ceivers of tlie Baltimore and Oliio R. R. Co. 


Ino. 41124. 


At Law. 


United States of America, 
District of Columbia, 


ss 


Be it remembered that in the supreme court of the District of 
Columbia, at the city of Washingtou, iii said District, at the times 
hereinafter inentioned, the following papers we're filed and proceed- 
ings had in the above-entitled cause, to vvit: 


1 . Declaration, Scc. 

Filed Juue 4, 1897. J. R. Youug, Clerk. 

Tn the Supreme Court of the District of Columbia. . 

Thomas Childs, Plaintiff, ] 

vs. I 

JoHN K. CowEN and Oscar G. Murray, í'At Jjaw. No. 41124. 

Receivers of the Baltimore & Ohio R. R. 

Co., a Corporation, Defeudants. 

Bv leave of the court first had and obtained — 

TÍie plaintiff, Thomas Childs, heretofore dulv appoiiited by this 
court administrator of the estate of John A. Merriraan, deceased, 
and bringing into court his letters of administration, sues the de- 
fendants, John K. Cowen and Oscar G. Murray, who were hereto- 
fore, to wit, on March 2, 1896, in a cause pending in this court aud 
kuown as equity cause No. 17197, duly appointed and have since 
qualified as receivers of the Baltimore aud Ohio Railroad Com- 
pauy,a corporatiou operating a stearn railroad and haviug au office 
and doing business in the District of Columbia, and have had frora 
theuce hitherto full possession, coutrol, and managenient of said 

1— 986a 
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railroad, together with Uie rolling stock, tracks, cars, locoraotives, 
tenders, etc., appertaining to saicl railroad ; sues the defendant re- 
ceivers for that, to wit, o'n March 3, 1897, at the said District of 
Coliunbia, while said railrc^ad was so under the care, govern- 
ment, and direction of said defendants, tlie plaintifF’s intestate, 
the said Jolin A. Merriman, at or about eleven o’clock in 

2 tlie evening, was crossing the tracks of said railroad at or 
near a point where L street northeast crosses the tracks of 

said railroud in the city of Washington, in said District, at which 
point there was and had been for inany years a regular railroad 
crossing, and while oii or near said tracks at said point was, by 
reason of the carelessness, iiegligence, and improper conduct of said 
defendant receivers by their servants and einplo^ees, struck and 
mortally injured by a tenderofsaid railroad which was being pushed 
or propelled bnckwards by a lcícoraotive of said railroad, both of 
which said tender and locomotive were then and there under the 
direction and control of said defendant receivers and their servants 
and eraployees; that although there were and had been for raany 
years railroad gales at said crossing which it was the duty of the 
said defendant receivers and tlieir servants and employees to let 
down upou the approach of trair.s to said crossing so as to prevent 
persons crossing tlie tracks at such point, and although at the time 
of the wrong and injury coraplained of trains of said railroad were 
passi ng and repassing at said point with great frequency owing to 
the increase of passenger traffic over said railroad by reason of tbe 
inaugural cereraonies in said city of Washington on theday follow- 
iug, to wdt, the foLirth of March, 1897, thus necessitating greater 
care on the part of said defendant receivers and their servants and 
employees at said crossing, said gates were, by reason of the careless- 
uess, negligence, and iraproj)er conduct of said defendants and their 
servants and eraployees, then and there up and unguarded by any 
servant or employee of said defendant receivers, the servant or 

3 era|)U)yee usually in attendance at said jK)int having left his 
post of duty several hours theretofore; that although said 

tender was so being pro[)elled or pushed backward by said locomo- 
tive at said crossing, the said defendant receivers and their servants 
and employees then and there carelessly and negligently oraitted 
to j)lace on said tender, as it was their duty to do, any light or 
lights to warn said decedent and persons cro.ssing said tracks at 
said crossing of its ap{)roach ; and, further, that said defeudant re- 
eeivers and their servants and eraj)loyees then and there carelessly 
and negligentlv omiited to sound any bell or whistle uj^on the ap- 
proach of .said tender and locoraotive to warn said decedent and 
persons cro.ssing said tracks at said crossing of the approach of said 
loeomotive and tender, as it was their duty to do; that by reasop of 
the ínjurv so received, j)laintifrs intestate died on the da}'^ follow'- 
ing, to wít, on March 4, 1897, and left surviving him a widow and 
four infant children as his sole next of kin, all of whom were de- 
pendent uj)on hira for support and are now leftin destitute circum- 
stances. Wherefore the plaintiff says that by reason of the premi- 
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ADELAIDE M. MERRIxMAN, ADM’x, ETO. 

ses a cause of actioii l)as accrue(] to Inin as an administrator afore- 
said, as by tlie statute in such case inade and provided, and that he 
aud said widow and next of kin have sustained dainage in the 
amount of ten thousand dollars ($10,000), for which suni aiid costs 
he brings this suit. 

riENRT E. DAVIS, 

CÍIAS. COWLES TUCKER, 

AUomeijs for Plaintiff. 

4 The defendants are to plead hereto on or before the tweu- 

tieth day, exclnsive of Sundavsand legal holidavs, occurring 
after the day of the service hereof; otherwise judgment. 

HENRY E. DAVIS, 

CHAS. COWLES TUCEER, 

Attornens for Plaintiff. 


Defendants' Pleas. 

Filed June 25, 1897. 

In tlie Supreme Court of the District of Columbia. 

Thomas- Cnir/Ds ) 

vs. VAtLaw. No. 41124. 

JOHN K. COWEN ET A L. ) 


For plea to the declaration íiled in the above-entitled cause the 
defendauts, Johu K. Cowen and Oscar G. Murray, receivers of the 
B. & 0. R. R. Compauy, say they are not guiltv as alleged. 

HAMILTON & COLBERT, 

Attorneijs for Defendants. 
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Joinder of Issue. 

Filed June 26, 1897. 

In the Supreme Coul’t of the District of Columbia. 

Thomas Childs, Plaintiff, 1 

vs. >AtLaw. No. 41124. 

JoHN K. CowEN ET Af.., Defendaiits. ) 

The plaiutiff joius issue upou the plea of the defeudants. 


H. E. DAVIS, 

C. C. TUCKER, 

Attor7ieys for Plaintiff. 
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Plea Pais Ddrreín Continmnce. 

Filed Noveraber 15, 1899. 

lu the Supreme Oourt of the District of Ooluinbia. 

Thomas Ohilds, Adraiuistrator, 1 

vs. VAtLaw. No. 41124. 

JOHN K. OOWEN ET AL. j 

By leave of the court íirst had and obtained the defendants say 
that after the alieged claiin accrued and after the last pleading in 
this action — that is to say, on the 30th day of June, 1899, in a 
cause pending in the supreine court of tlie District of Oolumbia, 
equity docket, No. 19864, wherein The Mercantile Trust Oompany 
is plaintiff and The Baltiraore and Oliio Railroad Oorapany is de- 
fendant — the defendants iii this cause were directed to turn over to 
the Baltiraore and Oliio Railroad Oorapany tlie Baltimore and 
6 Ohio railroad, its property and assets, which was accordiugIy 
done, and that the said road, its property and assets, passed 
thereby absoluteIy froin and out of the control, custody, and care of 
these defendants, and tliat these defendants are no Íouger the re- 
ceivers of the said Baltiinore and Ohio Railroad Oompanv ; that the 
said order of June 30, 1899, was passed after the decree of fore- 
closure inade in said equity cause, on Februarv 2, 1899. 

HAMILTON & OOLBERT, 

Aito7’neys for Defendants. 
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Replication to Plea. 
Filed November 15, 1899. 


In the Supretne Oourt of the District of Ooluinbia. 


Thomas Ohílds, Adininistrator, Plaintiff,^ 

VS. ! A f T . 

JoHN K. OowEN ET AL., Receivei’s, Jjaw 

Defendants. J 


No. 41124. 


Ooines now the plaintiff, and for replication to theplea of the de- 
fendants last [>leaded in the above-entitled cause says that the cer- 
tain order or decree in cause No. 19864, in equitv, in this court, 
directing the defendants to turn over to the Baltiinore and Ohio 
Railroad Oorapany the Baltiinore and Ohio railroad, its proj)erty 
and assets, was tnade by the court at the instance aud upon the 
procurement of the said Baltiinore and Ohio Railroad Oómpany, 
and that iu and by the said order and decree it was by the court 
adjudged, ordered, and decreed as follows, to wit: 

“Oomes now The Baltiinore and Ohio Railroad Oompany, defend- 
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ant, by its solicitor, aiid presents to the court its petition, verified 
the twenty-ninth day of June, 1899, and Exhibits A aiid B there- 
with, wherein it shows to this court that the circuit court of the 
United States for the district of Maryland, the court of primary juris- 
diction in these receivership proceedinpjs, in the consolidated cases 
therein depending between the same persons parties herein, has, by 
order or decree entered June 29, 1899, found and adjudged 

8 the said railroad company to be solvent and to be entitled to 
receive possession of all its railroad property and assets in 

possession of that court through the receivers in that the original 
receivership cause, subject to the conditions and reservations in 
said order provided, and pravs this court to enter a like order iu 
this cause directing the receivers of this court to turn over to the- 
said railroad coinpany possession of all and singular the railroad 
property and assets in their hands as receivers; and it appearing 
to the court that the allegations of the said petition are true and 
that the prayer of the same should be granted — 

“ Now, tlierefore, upon motion of the solicitor for the defendant 
petitioner, it is by the court ordered, adjudged, and decreed this 
thirtieth day of June, 1899: 

“ 1. That upon conditions and subject to the reservations herein 
provided the receivers of this court be, and they are hereby, author- 
ized and directed to turn over to the said The Baltimore and Ohio 
Railroad Company possession of all and singular the railroad property 
and assets in their hands as receivers of this court, and to execute 
and deliver any assignments necessary to effectuate the transfer of 
auy property not capable of physical delivery, such delivery and 
transfer to be made as of midnight of June thirtieth, 1899. 

“Said railroad company shall take the property upon the ex- 
press condition that it will pay ofií and satisfy all debts or 
obligations incurred or to be incurred by the receivers which 
have not been or shall not be paid by the receivers aud which 
shall be adjudged by this court or by the circuit court 

9 of the United States for the district of Maryland to be 
the proper and valid debts and obligations of the receivers, 

and that it will pay off and satisfy each and every debt and obliga- 
tion of the said railroad company to anv party, intervener, or 
claimant in this cause which the court has adjudged or shall allow 
and adjudge due aud payable by it and in accordauce with the 
order or orders of the court allowing such claims and adjudging 
with respect thereto, and also that the said railroad company will 
pay off and satisfy the amounts of all allowances, counsel fees, com- 
pensation due to the receivers or to any of the parties to these pro- 
ceedings, as the saine may be determined by agreeraent or by the 
court, and all costs, and this court expressly reserves the continued 
right to adjudge and declare vv'hat receivers’ or corporate debts are 
due and ought to be paid by the said railroad company, with full 
power by its future a'djudications to bind the property possession 
of whicli is delivered under this order. The court reserves full 
right and power to retake all or any part of the property herein di- 
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rected to be delivered or transfeiTíMl to the said railroad companj 
in casG of the failure or neglect of the said company to comply 
with anv order of the court in respect to the payment or satisfac- 
tioii of any claini against the receivers or against the said 
compaii}'^ mentioned herein within thirty days after service 
ofacopv of such order on the said company. The said com- 
pany shall be entitled to aj)peal from any and all orders or de- 
crees of the court in respect to such claims or any of 
10 them, and the said company shall not be required to 
assume or adopt any contracts of the receivers which are by 
their terms limited to the term of the receivershij) or further than 
the receivers aro obligated thereon. The court reserves full right 
and j)ower to all or any part of the pro|)erty herein directed to be 
delivered or transferred to the railroad company; also in case of 
the failure or neglect of the said companv to comply with any 
order or decree of the circuit court of the United States for the 


district of Maryland with respect of any matter jurisdiction of 
whici) is reserved by that court in and by its order or decree 
entered June 29, 1899, (coj)y of which is íiled herein as Exhibit B 


wíth said j)etition), whenever the said courtof primary jurisdiction 
shall deem such retaking necessary to secure the enforcement of 
any })rovision of said order or decree. 


“2. The receivers are hereby authorized and directed to make 


and tiie in said circuit court of the Qnited States for the district of 


Maryland a íinal report of their receipts and disbursements, so far 
as the same have not already been rejiorted by them, in aceordance 
with said order of that court of June 29, 1899; and, upon the dis- 


charge of said receivers by the said circuit court of the United 
States for the district of Mar^dand after such final accounti ng, the 
receivers or the said railroad conipany shall havo leave to apply 
forthwith for an order finally discharging said receivers in this 


cause. 

“ 3. It is further ordered, adjudged, and decreed tliat all questions 
not hereby disposed of, including the adjudication and 
11 settlement of claims against the receivers, the adjudication 
and settlement of claims presented by intervening petition, 
the |>rovision for paymcnt or security of such claims as are found 
just and payable, the determination of the amounts of all allow- 
ances, counsel fees, and compensation to the receivers, or to any of 
the parties to these proceedings, so far as the same shall not be de- 
termined by agreement, and all questions rcgarding the discharge 
of the receivers, are hereby reserved for future adjudication ; and 
any party or intervener in these proceedings may atany timeapply 
to this court, at the foot of this order, for further relief, and juris- 
diction hereof is retained hy the eourt for that purpose and for the 
purjiose of enforcing all of tlie j)rovisions of this order.” 

And the plaintiff says tliat the certain Baltimore and Ohio railroad 
in the said order or decree mentioned is thesame Baltimoreand Ohio 
railroad in the declaration herein mentioned, of wliich, as in the 
aid <lecíaration alleged, the defendants at the time of the happen- 
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ing of tbe grievances tberein alleged had full possession, control, 
and rnanagement, togetber witb tbe rolling stock, tracks, cars, loco- 
motives, tenders, etc., appertaining to vSaid railroad,and wbicb said 
railroad, at tbe time of tbe bappening of tbe said grievances and 
until tbe passing of said order or decree, the defendants 0 }:)erated, 
and tbat upon and after tbe passing of tbe said order or decree the 
Baltimore and Oliio Railroad Corapany in said order or 
12 decree mentioned, in conformity witb the terras and provis- 
ions and subject to tbe conditions and reservations therein 
contained, aocepted and received from tbe defendants tbe said rail- 
road and a})purtenances, and bas since been and now is operatiug 
the same, and tbat tbe defendants, wbile so, as aforesaid, operating 
said railroad, greatly bettered tbe same and delivered tbe same to 
tbe said Baltimore and Obio Railroad Company as so bettered ; all 
of wbicb tbe plaintiff is ready to verify. 

’daVíS & TUCRER, 

AUorncus for Plamtiff. 


13 Rcjoinder to Replication. 

Filed Noveraber 24, 1899. 

In tbe Supreme Court of tbe District of Columbia. 

Thomas Childs, Administrator, PlaintifF, j 

T rr T> • n r a Law. No. 41124. 

JoHN K. CowEN ET AL., Rcceivers, Deíend- { 

ant-. J 

Now comes tbe defendant- and for a rejoinder to tbe plaintiíF’s 
replication in tbis cause filed says tbat tbe certain order or decree 
in equity cause No. 19804 on tbe equity docket of tbe supreme court 
of tbeDistrict of Columbia set up in said replication doesnot reserve 
and provide for tbe })aymont of tbe plaintift’’s claim or of tbeclaims 
of tbe cbiss to wbicb tbe pbuntifF’s claim belongs, but only pro- 
vides for tbe pavment of debts or obligations incurred or to be in- 
curred by tbe receivers and wbicb sball be adjudged by tbe supreme 
court of tbo District of Columbia, bolding a S[)ecial term for equity 
business, or by tbe circuit court of tbe United Statesfor tbe district 
of Maryland to be proper and valid debts and obligations of tbe 
recei vers, and tbat tiie paymentof any and all claims or obligations 
against tbe receivers reserved and made payable under said decree 
are by tbe terms of said decree snecifically reserved for future adju- 
dication in said cause No. 19864 in tbe equily court, as aforesaid, 
and tbat no debt or obligation or claim can be inquired into or ad- 
judicated as against tbe receivers except in said equity cause; and 
tliis tbe defendant- is ready to verify. 

IIAMÍLTON & COLBERT, 

For Defendant-. 
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[Eiidorsed :] At law. No. 41124. Thomas Childs, administrator, 
'Tí?. John K. Govven eí a/., i’eceivers. Rejoinder to plaintifF's repli- 
cation. Copy for plaintiíi’’s attorneys. Hamilton & Colbert, att’ys 
for def’ts. 

14 Joinder of Issue upon Rejoinder of Defendants. 

Piled November 27, 1899. 

In the Suprenie Court of the District of Columbia. 

Thomas Childs, Administrator, PlaintifF, ] 

j H ■ TA r ^ V At Law. No. 41124. 

James K. Covven et al., Receivers, Defend- ( 

ants. I 

The plaiutiíF joins issue on the rejoinder of the defendants. 

DAVIS & TUCKER, 

Attorneys for Plaintiff. 

Memorandura. 

December 6, 1899. — Verdict for plaintifF for $8,500.00. 

15 Supreme Court of the District of Colunibia. 

Saturdav, December 30, 1899. 

Session resumed pursuant to adjouniment, Chief Justice Biugham 
presidíng. 

Thomas Childs, Adm’r, PlaintifF, ] 

V. VAtLaw. No. 41124. 

The B. & 0. R. R. Co., Defendant. 1 

It is ordered now, as of and on the 21st day of December, 1899, 
thatthe motion for a new trial be, and hereby is, continued until the 
next term of tliis court. 

It is ordered tliat the term be prolonged for the period of thirty 
days for the purpose of settling oxcoptions in the above cause. 

^ * 

Satuudav, January G, 1900. 

Session resumed pursuant to adjournment, Chief Justice Bingham 
presiding. 

Thomas Childs, Administrator of the Es-] 
tate of Jolin A. Merriman, PlaintifF, | 

'v. }> t Law. No. 41124. 

JoHN K. CowEN ET AL., Receiversof theBal- 
timore & Ohio R. R. Co., Defendants. j 

Now coraes here Mr. Henry E. Davis aiid suggests the death of 
tbe plaíntifF, who died subsequent to tlie rendition of the verdict 
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herein, which is not denied, and that he died intestate and 
16 that iidelaide M. Merriinan has been appointed by the 
supreme court of tlie District of Columbia, holdinga special 
term for orphans’ court business, and lias duly qualified as adinin- 
istratrix de bonis non of Jolin A. Merriman, deceased, and raoves 
the court that said administratrix be substituted as party plaintiff 
in the place and stead of said deceased plaintiff, which is granted, 
and here ordered that said adniinistratrix be, and she hereby is, 
inade the part\' plaintiff lierein, aiid that tliis cause stand revived 
and be in the same plight and condition as when the plaintiff de- 
parted this life. 

Adelaide M. MerrIxMan, Administratrix de\ 
bonis non of John A. Merriinan, Deceased, | 

Plaintiff, 1 

V. J>AtLaw. No. 41124. 

JoHN K. CowEN and Oscar G. Murray, | 

Receivers of the Baltimore and OIiio Rail- | 
road Coin[)any, a Corporation, Defendants. J 

This cause coming on to be heard upon the motion of the defend- 
ants for a new trial, and the samo having been heard, it is consid- 
ered that said inotion be, and the saine is hereby, overruled and 
judginent on verdict ordered. 

Therefore it is considered that the [ilaintiff recover against the 
defendants eight thousand five hundred dollars ($8,500) dainages, 
as aforesaid assessed, together with the costs of suit, to be taxed by 
the clerk, and have execution thereof. 

The defendants note an ap[)eal to the Court of Ajipeals of the 
District of Coluinbia, in open court. 

17 ‘ Onler for Appeal & Oítation. 

Filed January 16, 1900. 

In the Supreme Court of the Disirict of Columbia, the 16th Day of 

January, 1900. 

Adelaide M. Meuriman, Admxr., ] 

vs. >At Law. No. 41124. 

JOHN K. Cowen et al. ) 

The clerk of said court will please enter an appeal to the Court 
of A|)peals of the District of Coluinbia from the judgment entered 
in the above-eutitled cause on the 6th day of January, A. D. 1900, 
and issiie citation to the [)laintiff (appellee). 

HAMILTON & COLBERT, 
Attórnexjs for Defendant- (Appellants). 
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lu tlie Supreiue Court of the District of Columbia, 


Adelaide M. Merriman, Admiuistratrix ' 
d. b. n. of Estate of Johu A. Merriiuau, 


Deeeased. 


[^AtLaw. No. 41124. 


vs. 

JOHN K. CoWEN aud OsOAR G. Mukray, 

Receivers of BaUirnore & Ohio R. R. Co. 

The Presideut of the Uiiited States to Adelaide M. Merriman, ad- 
miuistratrix d. b. n. of estate of Joliu A. Merrimau, deceased, 
Greetiug : 

You are hereby cited aud admouished to be aud appearat a Court 
of Ap[)eais of the District of Coluuibia, upou the docketiug tiie cause 
tliereiu uuder aud as directed by tlie rules of said court, pursuaut 
to au ap{)eal íiied iu tlie elerk’s oííice, supreme court of tlie District 
of Coiumbin, ou the IGtli day of Jauuaiw, 1900, wherein Johu K. 
Coweii aud Oscar G. Murray, receivers of Baltiraore<fe Oliio Railroad 
Compauy, are appeilauts aud vou are appellee, to show cause, if 
auv there be, wliy tlie judgmeut reiidered agaiust the said ap[)el- 
lauts siiould uot be corrected aud wliy sj)eedy justice siiould iiot 
bedoiie to tiie [larties iii tliat behalf. 

Wituess tlie Houorable Edward F. Biug- 
Seal Supreme Court ham, cliief justice of tlie supreme court of the 
of tiie District of District of Coluiubia, tliis IGtli day of Jan- 
Columbia. uarv, in tlie year of our Lord one thousand 

iiiiie huiidred. 

J. R. YOUNG, Clerk, 

Bv W. F. WILLTAMS, AssH ClerL 

•J ' 


Service of tlio above citation accepted tliis — dav of , 

189-. 

; ^ 

Attorney for Appelíee. 

[Eudorseíl :] No. 41124. Law. Adelaide M. Merriman, adm’x, 
vs. Jolin K. Coweii et al., receivers. Citation. Issued Jau. IGth, 

1900. Served cop- of the witliiii citatiou oii — . , marshal. 

Service of tlie witliiii citatioii acce[)ted tliis IGth dav of Jauuary, 
A. D. 1900. Davis & Tucker, att’ys for plaintiíf (appeilee). Ham- 
iiton & Coibert, attorueys for aj^pellaiit-. 

19 Memorandum. 

Januarv 22, 1900. — Appeal bond filed. 

Sujireme Court of tlie District of Columbia. 

Monday, March 26, 1900. 

Sessiou resumed pursuaut to adjournment, Chief Justice Bing- 
ham presidiug. 
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Adelaide M. Merriman, Adin’r’x, Plaintiff, ] 

vs. >AtLavv. No. 41124. 

Joiin K. Cowen et al., Recei vers, &c., Def’ts. ) 

Now again coine liere the defeiniants, by tlieir attorneys, aud 
tender to the court here tlndr bill of exceptions taken during the 
trial hereof, and pray that the sanie inay be duly signed, sealed, and 
rnade part of the recor»], novv for then, vvhich is done accordingiv. 
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Bill of Exceptions. 
Filed March 26, 1900. 


In the Supreine Court of the District of Columbia. 


Adelaide M. Merriman, Adininistratrix de bonis' 
nou of Jolin Merriinan, Deceased, 

vs. 

JoHN K. CowEN and Oscar G. Murray, Receivers | 
of the Baltiinore and Ohio Railroad Com{)auy. ] 


x-lt Law. No. 
41124. 


Be it remembered that this cause came on for trial before the 
Honorable Chief Justice Bingljain and a jury ; vvhereupon, to main- 
tain the issues on his part joined, Thomas Cljilds, then administra- 
tor of said John A. Merriman, deceased, and vvho has since died, 
and in wiiose place Adelaide M. Meriiman, admiiustratrix de honis 
non ofsaid John A. Merriinan, deceasod, has been suijstituted as 
plaintiff, called as a witness in his behalf James O’Donnell, who, 
being duly sworn, deposed and testified as follows: 

I live atl020 Florida avenue northejist, Wasliington, D. C., and 
am a laborer. In March, 1897, I knew John A. Merriman by sight 
only. I had seen him a good many times. I savv him last when 
he vvas crossing tlie railroad tracks just before he was killed. He 
crossed the west track of the Baltimore and Ohio railroad at 
21 L street betwen Ninth and Tenth streets. There is a cross- 
ing at L street and there is room for only one team to pass 
through. There are two crossings tliere, one at L street and one 
at Florida avenue. They are about 200 feet apart. When I saw 
Merriman about to cross the track it vvas about twenty minutes 
after eleven at night. I was coming across tlie lot around the rail- 
road from 9th and L. That was íije shortest route I could take 
coming home. Merriman was coming from Florida avenue facing 
me. Wlien I first saw him he was about fifty feet from the cruss- 
ing, close to the track ; he was coraing south — coining right to the 
crossiug. When I last savv hira he was stepping onto the west 
track at the L Street crossing. At that time the train passed out — 
one came in and the other went out. When I got up to the cross- 
ing the train had passed, and he vvas lying right ou the crossing. 
I put my hands under his head and raised his head up; he was 
riglit OLi the crossing between tlie two gates. There is a double 
track there ; he was lying on the east side of the east track. When 
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I íirst saw Merriinaii Iie was coiniiii^ (lown by the side of one of 
the small houses adjoini ng the tracks. 1 was approaching froin 
the opposite direction on the saine side of the tracks. When I last 
saw hiin he wa.s. right on the cros.sing. When I came up to hiin 
again after the train harl passed out he was lyii\g between two gates. 
The train going into the city was a long train. 

Wlíen the train came into the city he was passing dovvn along- 
side the tracks. When hestepped onto the track theother train was 
close upon hini. When I got up to where he was lying the train 
that vvas going out from the city had stopped at the Florida 

22 Avenue crossing. That train consisted on an engine only 
and tender. I did not notice whether it was going iiead 

front or tender front. [ went to Merriman, raised his head, picked 
híni up, and unbuttoned his collar. Then two railroad men came 
down tiiere. One of them had a lainp, and they stopped and said, 
“ Here he is.” No one else was present at that time. At that time 
the train that was going into the city had passed in. ít had passed 
in, and he was going across after the Inst end of it. He was going 
across. The long train had passed in before he had gotten to the 
crossing. I started down to find au officer to get the wagon to take 
him awav. I left him in charge of the two railroad inen. lie was 
not conscious. I found three young raen at r2th and Florida ave- 
nue, Olark, Peters, and Oillon. We carae on l)ack to vvhere Merri- 
man was l.ving. I could not find an officer. Then í ran to Ninth 
and H aiui left the three voung men with hiin. I found an officer 
at Ninth and H. The officer came up, and tliey took him away in 
the patrol wagon. I saw Merriraan put into the wagon. 1 did not 
go with him. When I first saw Merriman that night he wasalone. 
I did not see anv one else in that iramediate neighborhood. The 
lirst persons I saw were the two railroud men. 

On cross-examination the witness stated : 

I had been downtown that night in the neighborhood of Seventh 
and the Avenue. I took the Colurabia car at Seventh and Nevv 
York avenue and got oíf at Seventh nortiieast. I crossed the lracks 
at Seventli street and went across at K street, and then crossed the 
lotto Ninth and L. l intended to cross at the L Street cross- 

23 ing. When I first saw Merriraan he might have been about 
100 yards away. I do not remeraber vvhether the night was 

clear or not. Tliere was some smoke left frora the other train. I 
could see a man at twenty minutes after eleven 100 yards away. I 
had no irouble seeing him. When 1 first savv him he was at the 
side of the brick house between Florida avenue and L street, about 
fift^’^ íeet from the L Street crossing. At that time the incoraing 
traiu was passing hira. I do not know whether lie observed the 
train or not. The gates were up at that tirae. J had been living 
in that neighborliood three years. I believe the gate-tender left at 
nine o’cloclc. At that tiine the gates were never lowered after nine 
o-’clock. 1 saw Merriman after I started to cross tlie track. Just 
as he got in between — the train had |)as?ed, and he started right 
through the crossing. I was coming in the saine direction that the 
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train was goÍDg. I did uot see the train strike him. I did iiot see 
the blow strLick, because he had almost crossed the other track. I 
know he was on the crossing wheii he was struck. It is not a fact 
tbat he crossed over the car tracks between the Florida Avenue cross- 
ing and the L Street crossing. VVhen he was picked up he was not on 
the bank. Thev picked him up and set him on the bank. He was 
lying in a kind of a gully on the side of the track, at a point between 
the L Street cróssing and the Florida Avenue crossing, between the 
two gates, aboLit the center of the street. The place there is a com- 
mons, with a plank crossing over the tracks. You can drive through 
there. The space is not wide enough for two teams to pass, but a 
little wider than room for one team. I did not know Merriman to 
speak to him. I had líuown him by sight fourorfive vears. 

24 When I first saw him 1 did not know wlio lie was. I dis- 
covered bis identity after he was killed. T knew he was a 

fireman when 1 saw him coming down. I did not know where he 
lived. I knew he was a fireman with the No. 6 department, on 
Massachusetts avenue between Fourth and Fifth streets. I liad 
never seen liim there. I bad been inforraed that he wasa fireman. 
On the night of the accident I do not think he had his uniform on. 

I knew líe was a fireman before the accident. I iiad seen him in 
bis Linilbrm before that. The accident ha[)pfined about twenty 
miiuites after eleven. 1 should say about 20 miiuites. I know it 
was after 11; it was between eleven and twelve o’elock. When I 
first saw Merriman the incoming train was just about past him. 
The engine had passed where he was at. I could not tell how far 
it had passed, but I knew it had passed him ; the last car was just 
about past him. Just before he got to the crossing the train had 
passed. From wliere Merriman was standing you could see in 
towards tlie city as far as Seventh street. It was not as mucli as a 
quarter of a mile. I do not know the distauce. Florida avenue 
and Ninth street come together at that point. You could have 
seen two squares. 

• 

Further to maintain the issues on his part joined, the plainiiff 
thereLU)on read in evidence the deposition of Franic F. Sullivan, 
asfollows: 

I have been in attendance as a witness for the plaintiff in this 
case for some days. I am residing in Brooklyn, New York. I am 
a pressman on the New York Jourual. I expect to return 

25 to New York before the trial. I cannot remain until the 
trial. In March, 1897, I lived at 900 Florida avenue, Wash- 

ingtou. I was then a fireman at No. 10 engine-house and knew 
John A. Merriraan. Ile was in No. 6 company. We were friends 
from chiidhood. Before March 3, 1897, he I ived on 9th street 
between K and L streets, about two blocks from my house. I was 
with Merriman on March 3d, 1897, from nine o’cIock in the morn- 
ing until the time he was killed. We were both off duty that day. 
Aftersundown we came home tosupper, about five o’clock. It was 
pretty nearly dark then. We left my house, and both of us went 
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acr().s.s 9lh street to his hoiise. Ife lived oii 9th street between K 
íind L síreehs. We stojiped at his house, and I believe he gave his 
wife a few dollars as she was going out. 8he was going out to take 
the children, but it was too (;old, and slie did not go, so he and I 
g(»t on ti)e II Btreet car and rode to 9th and New York avenue. 
We tran.sferred there and rode to Lennsylvania avenue. We then 
walked down the Avenue as far as 'riiird street. We then came 
back and stopped at Einricdi’s hotel, on the Avenue between 4J and 
Oth street-. We went in and rolled three or four gaines of teiifiins. 
We then walked up the Avenue as far as 9th, and between 9th and 
lOth we .saw an engine couipanv going 1)}% and after tliat truck A 
canie up, and Merriman .said, “ Let’s get on and see wliere the fire is.” 
Tiiis was about ten o’cloclc, between half past nineand ten. We ran 
and jumped on the truck. The foreman .said, “ Do not let auy of 
those men jumpon there,” but Merriman replied, “ Weare members 
of the business and are just going to see where the fir^ is.” We rode 
as far as 12th and the Avenue, where the truck sto|)ped, and 
20 we got oif and found there was no íire. No. 0 Engine Oom- 
[)art3^ was coming back ; that was the compan^ with which 
Merriman was einplo^'eíl at that timc. We both jumped on the No. 
0 and s{>()ke to the foreman and driver, who was named O’Brien. 
We rode down between 9th and lOth, when we jumped off. We 
walked as far as 9th street and u[) 9th to D street. Wo got on the 
car there and rode to Oth and New York avenue, and then trans- 
ferred back home. We reached home about a (juarter of eieven. 
Merriman di<l not come in my hcpise. When we were coming out 
he wanted to get oíf the (;ar at 9th street east and walk across, but 
it had been {>retty muddv’’ weather, and, as there was no |)avement 
from 9th and K streets, we rode out to llthstreet. W’e got oíf 
at Ílth and walked down Florida avenue to my house. When we 
got in front of the house it was blowing {)rottv hard, and he said, 
“ Let’s getalongside of the house, whei’o tho wind won’t strike us;” 
so we got on the side of the house. Wo must havo been there over 
fifteen minute.s, because the asylum clock struck eleven while we 
were standing tliere tallcing. Ile said, “ It is 1 1 o’cloclc ; we had better 
go home.” I said, “ All right,” aml f bid him good-night ; so he 
))asse<l down alongside the houso and tlie fenco and I went in the 
o{){)OSÍte direction to go in the front of the hou.so. My house was 
about 12 feet from the railroad trTck ; the side of 1113' house was 
fiarallel with the track. Merriman and 1 walked down the sido of 
my house togethor about tvventv' feet. There was a fence back of my 
hou.se (^xtemling {)arallel with the track back to a shed, which was 
12 or 15 feet from the rear of my hou.se. The fence extended 
from the house to the shed. í ‘wont with him about half 
wav to the shcfl, \valking along the terrace which rises 
27 above the track. There is a {lathwa^^ there. When I left 
Merriman he continued down to the M Street cro.ssing. By 
the M Street crossing I mean the street crossing that runs to the 
shed back of my house. There are two crossings near that {)OÍnt, 
about 20 yards apart. When I left Merriman he was walking to 
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the crossÍDíT V)ack of my house — tliat is, the M Street crossinfí;. When 

I last saw him [ would sav he wa.s iio further thaii 30 feet from that 

■/ 

crossing. That was the last time I saw him alive; I saw his body 
next day. While I was standing there talking with Merriman, 
alongside of my house, I saw one long excursion train coming into 
the citv. We were about to pai t, when he said, “ Wait until this 
train passes.’’ We waiterl until the excursion train went by, and 
theii we bade each othor good night and parted. After I went into 
iny house í heard an engine blowing oíf steam in frontof my house 
on the north sideof Florida Avenue crossing. I went to the window 
and saw the eugine standing on the opposite — of Florida avenue 
blowing off steam. The head of the engine was pointed towards 
the city. I am prettv sure there were some cars attached to the 
engine. I Iiad heard no whistle blow or bell rung. When I left Mer- 
riman that night the gates at the crossing in tiie rear of my yard 
were up, and there vvas no watehmaii. Tlie watch-box was closed, 
and no one was on duty. There was a watch-box on the opposite 
side from mv house, which sets between Florida avenue and M 
street ; it was nearer the Florida Avenue crossing, between Florida 
avenue and M street. The niodel offered in evidence represents 
Florida avenue and the railroad tracks properl^, but I know 
28 nothing of the [)atliway extending around the back of my 
house as appears on the model. The model does not show 
tlie fence and shed in tho rear of niy house ; there vvas a fence that 
extended back to tlio shed in the rear of my house. I know notli- 
ing of the two patliways shown on the model and extending in a 
parallel direction on either side of tlie railroad track. 

On cross-examination the witness said : I am 31 years old. I had 
been living in tlie house referred to just about a month before this 
accident happened. Mr. Merriman had been in the habit of visit- 
ing my house about once a week. Tliat was the íirst tiine tliat 
Merriman had ever been in this particular house. I Iiad lived 
next door to Merriman on Otli strcet between K and L streets. I 


was familiar with the railroad cro.ssing.s at Florida avenue. I was 
born and raised there. 1 am firettv -sure that Merriman was fa- 


miliar with it also. lle Iiad beeii living in that localitv on 9th 
street hetween two and three months. Ile had been living in the 
northeastern section of the city pretty much all his life. Ile was born 
aud raised there. Before he moved toOth street he lived on Parker 


street, between I and K, Second and Third streets, northeast. On 
the morning oii March 3rd, I inet Merriman about nine o’clock, 
at the corner of 9th and II streets. We walked up to his house. I 
went to chango my uniform, and he joined me at the door of my 


house abouthalf pastninein the morning. He had not taken any- 


thing to drinlc before I met him. We took a drink about II o’cloclc 


in the morning. We walked to tho United States Library and froin 
there out 0 street through Maryland avenue to Green’s park, and 
from there to the house of a friend of niine on Marylaud avenue. 

On the occasion referrcd to I had a glass of beer aud 
29 Mr. Merriman took a glass of seltzer and lemon. Merriman 
took a drink between nine and ten o’clock that night at 
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Emrich’s. I was out with hiin all day. He íiad clinner at my 
house. He had three glasses of bcer and one cigar at Emrich’s. 
He did not take anvtlnup’ to drink the rest of the dav. When I 

m.1 < J 

first met Merriman that moriiing our movements were as follows : 
We walked dowii Oth street east to 11 street ; we got on the car and 
rode to 9th street west, and thcn transferred to Pennsylvania ave- 
luie ; we walked to I)arby’s printing ofíice, where I remained for 
twenty minutes. Ile did not come in vvith me. I joincd him when 
I came out. We went down the avenue as far as the Capitol, 
through the Capitol grounds to the library, then through to Secoud 
street, down Seeond to Maryland avenue, through Greeids park to 
Mr. Spaulding’s place. We stayed there for a while, and Mr. Mer^ 
riman then went to No. 10 engine-house. When I came out I joined 
him at the engiiie-houso. We came back and went through to H 
street. We went down H to lltli, up llth to Plorida avenue, and 
tlien to my house. We then had dinner at ray house. It must 
then have been about half past three. It took from half past nine 
in the morning until half past three in the afternoon to go to the 
places I have raentioned. Of course we stopped at [)lenty of other 
places. We were in the library overan hour. We had nothing to 
drink because we did not have any money. We were dead broke 
then. í borrowed $3.0U frora Mr. Spaulding, out of which I gave 
Mr. Merriman |1.50, and of tliat he gave his wife $1.00. After com- 
ing from the library in the raorning l supfiose we s[)ent inost of 
the tiine at No. 10 engine-honse. After dinner we went to 
30 his house, where we remnined between half an liour and an 
hour; we left his house about half past four and went down- 
town to see the sights. We started home about half [)ast ten. We 
spent tlie time between three in the afternoon and half past ten at 
night ín walking up and down and in rolling ten-pins. We had 
irothing to eat between half past tliree and half past ten. After 
reaching ray house we stood at the side of the house about midwav^ 
Prom that f)OÍnt we saw the gates at the Florida Avenue crossing. 
Thegateswere up and the watch-box was closed and there was no- 
body there to operate them. T did not see anybody in the watch- 
box aml I naturally supposed tliere could be nobo(ly there to oper- 
ate the gates. I could not seo how the gates at the M Street 
crossing were operated. I do not know wliether the gates were all 
operated frora the sarae watch-box. There was no other watch-box 
there except this one. I was talking with Merriinan about 15 
minutes. Before I left him [ walked down with him to the middle 
of the fence which extends down to the M Street crossingand there 
I leít him. At that time the gates at the M Street crossing were up, 
the incoming train had passed by. The gates atthe M Streetcross- 
ing did not go down. I know they did not go down. He was 
going towards the M Street crossing. He lived on the south side 
of the tracks and my liouse wason the north side. He had to cross 
over the crossing. Tiiere is no doubt about that. When I last 
saw hira he was raidwav between the side of mv house and the 
feiice. The shed was about 15 or 20 feet back of my house. 
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The yard was a very short one. The shed exteiided right 
up to the n Street crossing. The shed ran clean up to 
the M Street crossing. You could stop a w'agon and 

31 throw coal into the shed. Tlie shed extended a? far as one 
end of the gate. I did not see the accident and did not 

hear of it until about half past two o’cloclc in the tnorning. When 
we got 011 the truck, on tlie Avenue, going to the fire we ran and got 
ou. The foreinan was Mr. llenry. \Ve got oíf in front of the 
Palais Royal, and then turned around and caine back on the No. 6 
carriage. Mr. Merriinan did not come in iny house when we got 
back, about 11 o’clock. It was blowing pretty hard that night, not 
so cold, but disagreeable. It was aclear night. It was notraining. 

I thinh there was moonlight. It was not dark, although I won’t 
sa}^ it was clear. I remember the deaf and dumb asyliim was all 
lit up. \Ve had no trouble in seeingtlie condition of things arouud 
the railroad tracks. \Ve could see as good as we could any other 
night, but I did not notice whether it was moonlight or not. At 
that time Mr. Merriman was living on 9th street between K and L 
streets, on the west side of the street near L, where is a fence oppo- 
site my house, which fences in the grounds of the deaf and dumb 
asylam. The bank on the side of my house is about three feet 
above tho level of the tracks. I saw a:\ excursion train wlien I was 
standing there talking to Merriman come into thecity. There was 
an engine and a large number of cars. There was another train that 
I saw passing while wewere standing there. One train was going 
out and another coming in justbefore wecrossed the track goingover 
to the house where I lived. \Ve crossed the track at Florida avenue. 
When we got up as far as the track there wasa train cominginto the 
city. Wewaited until that train passed — that is, we werestand- 

32 ing there talking, and while we were standing there talking, 
the excursion train came in. Both trainscame in the same 

direction intothe cit}'. When the first train jiassed into the city 
we were about a half block from the tracks. At thattime the gates 
wero up. About twcnty minutes after the passage of the first train 
the second train went ínto the city. Aftcr I had gone into ray 
liouse I had gono upstairs and partiallv undressed. I saw an engine 
on the o})posite of hdorida avenuo headod towards the citv. There 
was no train; it was an engine. The engine was standing still. 
I did not see it move at all. T do not know whether it was coming 
into the city or going out. ít was facing towards the city. The 
engine, to the best of my knowledge, had cleared Florida avenue. 
I did not hear tliis engino blow or whistlo. I know that it did not 
blow. I did not hear’it ring any bell. I said the engine wascom- 
ing from the city.. It looked like it was backing up to the rouud- 
house. It was standing still when I went to tho window to close 
the blinds. I saw the engine when it was clearing Florida avenue, 
and it stGi)|)ed on the oth'er side of Florida aveinie. Wlien I first 
laid my eyes on the engino it was moving. I did not state in my 
direct exaHiination that when T íirst saw the engine it was standing 
still. Tf I did, I was wrong. When I first saw the eugine it was. 
3— 9S6 a 
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clearing Florida avenue and stopped on the opposite side. When 
I vvent to the windov^ and raised the window up, the engine was 
slowl}" moving. The crossing back of ray shed is the M Street 
crossing. It is open and teanis drive across the tracks. I do not 
know whether there are any boards between the tracks or not. 
There is a crossing back of the shed. I do not know what street it 
is, but it is a street that is open and goes back of ray shéd to 

33 Florida avenue. 

The plaintifiP, further to íriain- the issues on his part joined, called 
as a witness George R. Glascoe, who, beiug duly sworn, testified 
as follows : 

1 have been suminoned in this ease bv the defendant and also bv 

k/ 

the plaintiíf. I ara soraetiines knowu as Burt Clark — Clark being 
the naine of mv^ stepfather. I am a blacksmith, eraployed at the 
Washington nav}^ yard, and have been tliere since April last. I 
was there for four years before that. In March, 1897, 1 lived at 222 
C street northeast. I remember the circumstances of tlie accident 
on the nightof March 3rd, 1897. I had known Merriman for four- 
teen or fifteeu years. On the nightof the accident I was at Twelfth 
and Fiorida avenue or K street. Mr. Peters, Mr. Dillon, and Mr. 
Manders and several more were with me. I heard of the accident 
from a young man named O’Donnell. We ran to the drug store to 
get the key for the purpose of ringing for the patrol wagon, but the 
drug store was locked np. We then went to the track and found 
Merriman lying on the inside. His head was south and his feet 
north. There was a lot of iron rails lying on tlie side, and he was 
in the pile. There were two men there ; one of them had a lantern ; 
one was a railroad man. I do not know about the other. Merriman 
w’’as lying betw’^een the twn") crossings. You could see where he had 
been dragged. Ile was not over fifty foet from the L Street 
crossing. He was between the L Street crossing and the Florida 
Avenue crossing. His head was south. He looked to rae as 
though he had been turned around and dragged, because his 
clothing was all torn and his legs all twisted. Wc lifted 

34 him on top of the bank, and he said, “ For God’s sake do not 
puli me ; both of ray legs are broken.” He w'as cut very 

badly around the body. When I first got there he w^as lying beside 
the tracks on a lot of railroad iron, down in a ditch on the outside 
of the ties ; he was on the east side of the gutter or ditch towards 
the bank; he was conscious. Some one had a lamp, and we looked 
at him ; he was full of blood, and, of course, you could hardly rec- 
ognize a man in that way, it being dark. Sorae one held a lainp 
over him, and I asked him if his naine was Merriman, and he said 
“ Yes.” Then he recognized me. I asked him where he wanted to 
go, and he said, To the hospitai. That is all he said. Then the 
wagoM caine, and we put hira in and took him to the hospital. I 
wíis tiie first one of my party that got to the scene of the accident. 
There were three of us. Then a tall young fellow naraed Darling 
came up ; he did not come before I did. We lifted hira to the top 
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of the baiik, and some one went to the box and gotan old vest and 
threw it across his storaach ; he was all cut open. Darling helped 
to put hira in the wagon. There was an officer nained Fisher there. 

1 went to Providence hospital with him ; he was conscious all the 
wav ; he was conscious after he got to the hospital, because the 
sister wanted to put hiin in the first bed, and he started to say 
something to rae. VVheti I first reached the point wliere Merriman 
was Iving there was a locoinotive standing there above the point 
wliere he was; it was verv near the corner of Florida avenue, at 
the crossing, near the watch-box. The locoraotive was on the 
south side of the crossing. The locomotive was not raore 

35 than ten feet away ; it had a tender attaclied to it. Tlie 
head of the locoinotive was pointed towards Washington, 

the rear end of it towards Baltiraore. 1 did not notice any light 
on the end of the tender pointing towards Baltiinore. I never saw 
any. The only light I saw was the one the raan on the ground 
had ; that is tíie larap. We took it frora hiin aud looked.to see if 
we coiild recognize the inau. There was a light ou the frout eud 
of the eugine, but there was no light on the rear and after I got 
there. What was there before I caine I can’t say. 

On cross-exaraination the wituess testified : 

I was suinmoued by the plaintiff after I reached the court-house. 
I had a talk with one of the attornevs for the plaintiíT and went to 
hira for advice and asked him what I should do. Where I work if 
you do not report when you lose a dav the chances are very hard 
to get back. lliat is the inforination í went to him for, to see if he 
would write dowu and see that the inatter wasattended to. When 
O’Donnell nqtified ine of the accident I was at Twelfth street and 
Florida aveiiue. It was between quarter of eleven and eleveu 
o’clock. It was a dismal sort of a night, right cool. It was cloud^q 
but not verv cloudy. The spot where Merriraan was found was 
very dark. " I do not think you could see a ruan two squares ofF 
across those coininons. There was nothing but corainous arouud 
there. You inight see that distauce over the paveinent where 
there would be gaslights; you could see a inan’s forui. When I 
got to the place of the accideut I could uot see wheiher or not Mr. 
Merriinau had beeu moved. I found hira iu between the two cross- 
iugs. It séemed as though lie had been dragged. The tail eud of 
the eugine was goiug towards Baltiinore and the head was poiuted 
towards the city. I ain verv certain there was a light on the 

36 front of the engiue. The éngiue was staudiug still when I 
got.there. I did uotsee it in inotion aud I could uot see iu 

what direction it was goiiig. It was dark aiid cloudy that night. 
When we heard that a man had been hurt we weut to the drug 
store and tried to geí in. We tried the box, but could not get it 
open. We theu went into the back part of the drug store, where 
there was a barber shop. The inau there told us that the key 
ought to be in the restaurant aud weut from there down to the 
railroad track. 
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On rcdirect examination thc witnoss testifiod as follows: 

I tallvod with onc of the plaintiíí'^s attornovs about this case a 
couple nf ^mars ago, and was suinmoned as a witness for tiie plain- 
tiff. Thcre was another gentleman, Mr. Ivimble, who came to see 
me afterwards about this case, and I subsequcntly went to the ofiice 
of the |íhiintifF’s attorneys. On tlie niglit of the accident we were 
at Twellth street. We came across the lot right back of the watch- 
box. Then we saw two men there. One of them had a lantern, 
We walked over and one of tho men had Merriman’s head betw^een 
his legs. As we approached tlie locomotive and tender we were in 
a position to see any light on the back of the tender if it were there. 
The end of the tender was more tiian ten feet from tlie watcli-box. 
I conld noí tell wlietlier it was a hundred feet or not. There was 
no fcnce or gate or anvthing to stop the view of tlie engine. The 
engine was tallor than the watch-box. Even if it had been beyond 
the watch-box we could have seen it. We could see tho end of the 
tender very plainly. The engine was clear of tlie watch-box. It 
had not gone across the Florida Avenuo ci-ossing; it was standing 
still. The end of the engino was about twenty feet from the 
87 watch-box, I should judge. 


The plaintiff, further to maintain the issues on his part joined, 
called as a witness Mauhice J. Dillon, who, being first duly sworn, 
testified as follows : 

I aiii einployed as a laborer for the District government. In 
March, 1897, I was working at my trade as a plasferer. í livéd on 
Prospeet street, near Eclvington. On tlie night of the accident í 
was at Twelfth and Florida avenue. We wel’e at a dance. 01ark 
and Feters and myseif were together at the time. 01ark is some- 
tinies called Glascoe. We iearned of the accident from O’Donnell. 
At first we tried to telephone to the police. We tried to find tlie 
police, but could not find one. Then we went down where Merri- 
man was Iying. He was between the track and tlie bank. llis 
head was about two feet from the L Sti’eet crossing. líe was in a 
ditch. There was a lot of loose rails there, and he vvas lying in 
the ditch at the time. We asked the man who was standing there 
to piit the iight on the man so that we could see who it was. After 
he did so Mr. Merriman sj)oke to Glascoe, and then we put him on 
the bank. He was conscious. Merriman was a stranger to me. 
At tlie time there was an engine standing there betweeii tlie box 
and the L Street crossing. The end of the tender was riglit near 
the box — that is, the eiid of the teiuler was u|) to the box. The 
engine was |)ointed towards the city. There was a light on the 
engine, but I diíl not notice anv light on the tender. There vvas a 
regular head-light on the engine at thetiino; that vvas the only 
light I noticed. VV’e justlaid Merriman on the bank, and by 
38 that time O’Donnell vvent for a jioliceman. He brought the 
patrol and the j)olice uj) there vvith him. When 1 came up 
there were two railroad men standing near Merriman, but nobodv 
eíse that I noticed. One of these two men had a lantern in his 
hand. 
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On cross-exaiíiinatiou the witoess testified as folíows : 

At the time of this accideut I was at the coruer of Twelfth aiid 
Plorid a aveuue. í liad beeu to a dauce. We walked out of the 
daiice aud walked dowu as far as Twelfth aud Florida aveuue, and 
we met O’Donuell. He had walked from the place where the acci- 
deiit liappened to Twelfth street aiid notified us that the man 
was hurt. We crossed to Twelfth and Florida avenue and took • 
the south side and came rÍ£yht dovvn. The engine was staud- 
inpj dowii this way from where Merriman was Iviug, very close to 
the crossing. He was lying between the two crossings. I should 
judge liis head was about three or four íeet from the L Street 
crossing. There are two gates there, and he was lying right at the 
eud of one of tlie gates, about two or three feet from the L Street 
crossing, between the bank and the track. When we got there the 
engine was standing still. From the wav I could judge, being on 
the track and facing towards the city, it was baclving out from the 
city. I did not see it moving at all. 1 think it was a clear night. 
Standing at the point where Mr. Merriman was lying wlien I first 
saw him, a person could see a pretty good ways in towards the city. 
From wiiat I could judge, there was nothing to obstruct tiie view. 
A man could see a couple of squares. I iielped to put Merriman on 
the bank, but did not go to the liospital with him. 

39 Wliereupon tiie plaintiíf, further to maintain tiie issueson 
his part joined, called as a witness William A. Lowell, 

who, being duly sworn, testified as follows : 

I am a photographer. 1 took some piiotograpiis of tiie place of 
tiie accident. Tliey correctly repi’esent tlie locatiou wiiicli tliey 
})ur{)ort to represent at Tenth and Florida avenue, or Florida 
avenue between Nintli and Tentli streets. Tiiat crossing is knowu 
as the Iveudall Green crossing. 

Ou cross-exauiination the witness said tliere are three photo- 
gra})iis. Oneofthem was taken looking nearly south in towards 
tlio city ; tiiat is })liotogra})h uumlior one. Tlie otlier is taken look- 
ing due west, possibly a little northwest on tlie otlier side of the 
railroad ; tliat is photograph number two. Pliotograiih number 
three is taken looking directly west. 

At this point it was agreed upon between counsel that the })hoto- 
graplis referred to should go in evidence as representing the scene 
of the accident a few days before tiie trial, and that tiie only phys- 
ical differeuce between the situatiou tlien and at the time of the ac- 
cident is thatsome of the patlis have grown over witli grass since. 

Wliereupon thc plaintiíF, furtlier to rnaintaiu tlie issues ou his 
part joined, called as a wituess William Howard Peters, who, 
being duly sworii, testiíied as follows: 

I íive iu this District and am a liorse-shoer. Tii March, 1897, I 
lived at 413 D street nortlieast. í remember tlie niglit of tlie ac- 
cident. 1 was witli Cílascoeaiul Dillon on Florida avenue. I 

40 learned of the accident from O’Donnell. We went to the 
place of the accident and found Merriman lying alongside 
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the track. He was Iving at a point near the southeast gate of the 
L Streetcrossingand between LStreotand Florida Avenue crossings. 
líe was in the (iitch and was liftcd up and ))ut on the bank. Idid 
not sec niore than two j)ersons when we arrived.-- The only others 
were the persons who were wlth nie. They were Dillon and Glas- 
coe. O’Donnell went up with us. T saw nobo(ly else besides us 
three and the railroad raen. íf anvbodv else was there T did not 
know it. There raay have been. When we reached the point 
where Merritnan was lyitíg I saw a locoraotive there. It was just 
about even with the watch-box. The tender was just about even 
with tíie watch-box. The locoraotive was pointing towards the 
ciiy. The locoinotive had a headlight on. í saw no light on the 
tender. We approached the scene of tho accident froiii the east 
going towards the west. We could see the locoinotive and tender 
when we were soine distauce up froin the box. 

On crosS'exaraination the witness said Mr. Merriman was lying 
between tlie L Street crossing and the Florida Avenue crossing ata 
point not qiiite the length of the court-rooin froin the L Street cross- 
ing. He was nearer the L Street crossing than the Florida Avenue 
crossing. The distaiice between the two crossings was about the 
length of this room and then half tho length again, so that Merri- 
maii was lying a distance froin theLStreet crossingof aboutthirty- 
five feet. Twelfth and Florida avenue, where we were standing 
when O’Donnell inforraed us of the accident, is about threesquares 
frotn the L Street crossing.' We did not sto}) on our way to the 
scene of the accident except tliat we stopped at the corner to get 
into the drugstore. We did not go into the barber shop at 
41 all. I do notthink Glascoe went iiito the barber sho|). The 
three of us came on together. I do not know whether 
O’Donnell ran along with us or not. When we got to the place of 
the accident all I could see vvas two tnen. I do not think they had 
done anything íowards reraoving Merriinan out of the ditch, be- 
cause be was lying there in the ditch when we got there, and then 
Dillon, 01ark, aiuí rayself helped hiin up. The other two inen were 
standing on the bank. I did not see one of thein have Merriinan’s 
head in his la)). Merriinan was conscious and conversed with us. 
I accoinpanied hiin to Providence hospital. 


Whereupon the plaintiff, further to inaintain the issues on his 
part joined, recalled James O’Donnell, who testified as follows: 

At the tiine I saw' Merriinan at or near the L Street crossing I 
heard no whistle or bell sounded by the locoinotive that was going 
out froin the city. I did not hear any whistle or bell at any tiine. 
I do not know how fast the locomotive was inoving. It wasgoing 
pretty fast. It did not slow up as it ajiproached the crossing. It 
kept on after it crossed. It stopped on another crossing. Looking 
at photograph number oih', the witness put his initials, O’D., at the 
point where he found Merriinan lying when he first went to him. 

On cross-examination the witness said the engine going out froin 
the city raet the incoining train at L street after it had passed. The 
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train passed into the citv, and then theengine came out. The traiii 
and the engiue met dovvn from the crossing. I could not tell how 
far down from the crossing, because T never measured it. 

42 The point w.here the two engines met was about three times 
the width of the court-room. I did not hear any whistlesor 

bells sounded on the train coming into the city. I did not hear 
any whistles sounded. I do not know that I could say that it did 
not sound. I do not know whether a whistle was sounded on that 
incoraing train pr not. I know there was no whistle soundod on 
the engine going out from the city, because I was closer to it. The 
other train passed right by me. I could not tell whether the whis- 
tle on that train wris sounded or not, because I was too far up. That 
train was coining towards me and I was going towards it. I did 
not hear either of tlie trains blow. The engine that passed me did 
not sound its whistle after it passed me. I should say that Merri- 
man was lying about two or three feet frora the edge of the planks 
and at the L Street crossing. 

Thereupon the plaintifif, further to maintain the issues on hispart 
joined, called as a vvitness Addie M. Merriman, who testiíied as 
follows : 

I am the widow of John A. Merriraan. He was killed in 1897. 
I was married to liim eleven years. I have four children by him, 
the oldest a girl aged ten, and thon a girl aged eight, a boy aged 
six, aud the youngest, a girl, aged three. Mr. Merriman w'as a fire- 
man in the employ of the District government for four years. He 
was earning $67.00 a month at tho time he was killed. He had uo 
other means besides his employment as fireman and had no prop- 
erty. We lived in a rented house. I have no money or property 
of my own, and had not at the time my husband was killed. I 
have 110 means of living at all of my own, and my children 

43 have no property. My husband was twenty-nine years old 
when he was killed. I will be twenty-eight my next birth- 

day. 

On cross-examination the wntnosssaid: I neverknew my husband 
to be sick as long as I have been niarried to him. He weighed 198 
poLinds. He was in good health. He was not a tall nian, but was 
a big, large, heavy man. ILJore he becarae fireman he was em- 
ployed as a driver for the United States Express Company,and was 
so employed when I married him. I am living with my children 
now, except one child who is with my sister in New York. My 
sister is taking care of her because 1 was not able to do so. 

Thereupon, further to maintain the issues on its part joined, the 
plaintifif calíed as a witness Tiiomas Childs, wlio, being duly sworn, 
testified as follow^s : 

I am a bookbinder. I am seventy years old. I am the father of 
Mrs. Merriman. I knew Mr. Merriraan, who was a very large, 
powerful man — very healtliy and strong ; more so than most people. 
He was about 5 feet 9 inches tall. I am the administrator of Mr. 
Merrimau’s estate, duly appoiiited and qualified. 
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It was thereupon coiiceded by counscl tliat the defendants were 
appointed receivers of tlio Baltiinore and Ohio llailroad Companj, 
and by autliorií}'’ of that appointnient vvere in thc conduct of tiie 
aífairs of that companv at the time of the accident. 

The plaintiff tliereupon })rovod from the records of the Aí^ricul- 
tural Department that at the tinie of the accident tho wind vvas 
blovving twentV'SÍx miles an hour from the northvvest, and tluit the 
weatiior was clear. 

44 And tiie plaintiíF furtlier ofFered in evidence the record iu 
the case of Tiie Mercantile Trust and Deposit Com})any vs. The 
Baítimore and Oliio Railroad Com})any and otiiers, oquitv No. 
10864, on the docket of tiio supreme court of tiie District of Colum- 
bia, in vvhicli case Jolin K. Covven and Oscar G. Murray vvere ap- 
}>ointed receivers of said railroad com|)a.ny, and in wiiicii cause tlie 
decree which is set up in the defendants’ last plea and in tiie plain- 
tiff’s replication thereto was passed. 


Tho })laintifF thereupon rocalled James O’Donnell, vviio testified 
as follows: 

When I was walhing down by tiie raiiroad tracks and first caugiit 
sight of Mr. Merriman tliere was nobody else in sigiit, and nobody 
vvith a lantern or flag or anytliing of that kind. Tiiere vvas nobody 
at the crossing. 

On cross-examination tlio vvitness said tiíore vvas nobodv between 

%• 


the crossing and Florida avenue. I couid see if tiiere vvere. I vvas 
u}) the track. Tiiedistance between tiie })oint at wiiicii I vvas wdien 
I first saw Merriman and Florida avenue vvas one iiundred yards — 
tiiat is, he was one Íiundred yards from me. Tiie distance between 
tiie LBtreet crossing and the Florida Avenue crossing vvas aboutone 
hundred feet 1 saw tiie train coming in, but couid not see on the 
other side of the train. 


Thereupou tlie })laintifF, furtiiorto maintain tiie issues on Íiis })art 
joined, ealled as a wdtness WiLLfAM J. Manders, vviio, boing duly 
svvorn, testified as follows: 

I am a })a})eriianger. I live in tlie District of Columbia. 
45 In Marcli, 1807, I lived on 0 street betvveen Tvvelftli and 
Thirfeentli streets nortlieast. I did not knovv tlie deccased. 
I WRis al the scene of the accidcnt a little vvliile aftor it occurred. I 
learned it from tlie police. I vvas witli tiie crovvd, tiie first crowd, 
that went there. Tl)ey got tliere a little before I did. TIiey came 
back and told me about ií, and I vvent rigiit over. I was vvith 
Glascoe, Peters, and Dillon. TIiey vvent to tlie .scene of tiio accident 
and then came back, and tlien I vvent over. I savv Merriman iying 
011 the bank, about ten feet from tlie track, near tiie L Btreet cross- 
ing. ííe was ]ying on tliis side of tlie gate, on tlie bank between 
íhe watch-box and the gate. I did not notice tiie iocomotive there. 
I paid no attention to it. It must iiave iieen about quarter after 
eleven when I got tiiere. I got tliere about five minules after 
Dillon, Peters, and Glascoo got there. I saw Mr. O’Donnell tliere. 
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Mr. Clark, and Mr. Peters, ancl Mr. Nevin, a policeman, were there 
I do not recollect anybody else. There were but very few there 
when I got there. After the patrol wagon came, there was quite a 
crowd. Betvveen the tiine I first got there and the time the patrol 
wagon came up a number of others came. I do not know whether 
there were any railroad men there or not. 

On cross-examination the witness said : Thedistance between the 
planks at the L Street crossing and the point where I first saw Mr. 
Merriman was about fifteen feet ; the point was between the gateand 
the box. I was at Twelfth and .Florida avenue when I first heard 
of the accident. O’Donnell came and told us about the accident, 
but I remained behind a few minutes. Somebody camedown 

46 and said there vvas a inan hit at the crossing, so I ran down 
and got there about tvvo minutes after I was told by this 

other party and about five minutes after my companions got there. 
I saw Merriman lying between the gates and the watch-box. I do 
not recollect seeing any engine there at all. Merriman was con- 
scious when I got there. He recognized Mr. 01ark. 

The plaintiíf thereupon offered in evidence section 2 of chapter 
73 of the Lavvs of the Legislative Assembly of the District of Co- 
lumbia, passed on the 23r(l day of August, 1871, as follows: 

“ And be it further enacted, That the Baltimore and Ohio, Alex- 
andria and Wasliington, Baltimore and Potomac, and National 
Junction Bailroad Companies are hereby directed and required to 
keep in the daytime, at every [)oint vvhere any |)ublic street 
crosses the railroad track or tracks of said companies, a person sta- 
tioned vvith a red flag, and in the evening, until arrival and de- 
parture of the last train at night, at all the street crossings, a per- 
son with a íiag and lighted lamp or lantern with red glass, to give 
warning of the approacli of tlie locomotive engines and railroad 
cars, of any descri[)tions, of said companies, under the penalty of 
ten dollars for every time any locomotive engine or railroad car 
shall pass at any such crossings, vvithout such persons being sta- 
tioned and such vvarning being given, tobe forfeited and paid by the 
said corapanies, or the engineor or conductor in whose charge such 
locomotive engine or railroad car may be severally and respect- 
ively.” 

47 The dofendants thereupon, to maintain the issnes on their 
part joined, called as a witness Isaiah Steven.s, who, being 

duly svvorn, testified as follovvs: 

I am an engineeron tlie Baltimoreand Ohioroad,and have been 
for tvventy-nine years. I have been in the railroad service for 
nearlv thirty-five years. In March,1897, 1 vvas runningan engine. 
On the night of Marcl) 3rd vve left the depot in Washington for 
Baltimore about eleveii o’clock. We had and engine and tender 
and nothing else. We vvere going to Baltimore. We did not run 
over six or seven miles an hour, because we had no train or any- 
thing. We were running extra. As we anproached Florida avenue 
4— 986a 


26 


JOriN K. COWEN ET AL., RECEIVERS, ETC., VS. 


I did iiot see anytliing at all uutil I saw this man fall over froin 
the track. When I first saw liiin the engine was against hiin. He 
was falling over from tho track. We were running headforemost. 
We had a head-lamp and two signal lamps or bull’s-eyes on the 
froiit of the train. Tliese signal lamps were right on the end of 
the boiler on each side. Thev are white lights. We had two head- 
lights on the rear of the train on each corner of the tender. These 
are called markers,” to indicate that that is all the train there is. 
We put thein on the hind end of the train, and it means that the 
point where they are located is the last of the train. When I first 
saw the decedent I was riglit between the two crossings, which are 
right close together. Ile was about opposite one of the gates. I 
did not see hiin before. There was nothing to obstruct my view as 
we came along tliere. I was keeping a lookout, as I always do. 
I was on the right side of tho engine, and had on the engine 
with me two brakemen and a íireman. We were going to 

48 Baltimore. After I saw that the inan had been struck I 
stopped right there, but the tender was past the man, or about 

past him. I stopped and went and had a few words with him,and 
we picked him up nnd laid him on the bank, the fireman, one brake- 
man, and m^^self. Ile talked. We aslíed him where he lived, and 
besaid, “ In Washington.” I or the brakeman asked him his name, 
and he said that was all right, and that is all that I recollect he 
did say. While vve wero there not a soul came up. Tlie brake- 
man, tiie fireman, and myself vvere the only {lersons there. I had 
no lantern with me vvhen I went back. We did not need any lan- 
tero. We did uot reraain a great while after the accident happened. 
One brakeinan went back in case anything should come behind us. 
One brakeman went dovvn tlie track tovvards the city of Washington 
with his laiitern for the purpose of keeping any other trains from 
runuing into us. The other brakeman, the fireman, and myself 
attended to the injured raan. At the time there was a train coming 
into the city. That train pa.ssed us right at this crossing. That 
train had a number of cars attached to it. Mr. Merriman was 
struck betvvoei) the L Street crossing and the Florida Avenue cross- 
ing, at a point nearer the L Street crossing. 

On cross-examination the witness .said : I first took charge of 
that enginc nt Cumberland, and brought i?i into Washington 
over tho Metropolitan branch, and then took it out on the Wash- 
ington brancli towards Baltimore. I was ordered'to take the 
engine there because they needed it there, I suppose. We 
turned tiie engine on the turn-table at the depot. We 

49 used the turn-table that night. We did not use the“ Y” 
that night. I remember distinctly that we used the turn- 

table. If the engine had been turned at the “ Y,” it would have 
been turned around. There are three places where it could have 
been turned. If it was not turned at the “ Y” and not turned at 
the depot, it could have been turned at Trinidad, beyond Kendall 
Green and beyond the Florida Avenue crossing. The station was 
uot very much crovvded with cars that uight. They had pulled the 
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cars out. I could uot sa}^ that there were more cars tluin usual. I 
could have turued my eugiue at Triui(]ad aud goue directly on to 
Baltimore without returuiiig to Washiugtou, but I did not do so. 
I do uot kuow of auv difficultj I had iu gettiug my turu at the 
turu-table at tiie statiou ou accouut of other eugiues. There were 
a good mauy cars there ou au occasiou like that, but thc cars were 
uot iu my way wheu I weut to turu arouud. Wheu we approached 
the L Street crossiug we were not ruuiiiug over six or seveu miles 
au hour. There were four meu ou the locomotive. Wheu I first 
saw Merrimau he was uot directly ou the LStreet crossiug; he was 
betweeu the two crossiugs. He was six or eight or teu feet frora the 
crossiug — say teu feet from the crossiiig — right bysome barsof iron 
lyiug there. He was uot ou the track wheu I saw hira. He was 
beiug pushed over. The eugiue was agaiust him aud was pushiug 
him over. Wheu I first saw hím the pilot of the eugiue was 
agaiust him.. Wheu I firstsaw liim he was falliugover to oueside, 
outwards. Atthat momeut wheu he was falling over I supposed the 
pilot had struck him. After he was struck I stopped before the 
teuder passed him. The eugiue aud teuder are thirty-five 

50 or forty feet loug. I weut about tiiirty feet after strikiug 
him. Before I stopped I did not go up to Florida aveuue 

aud briug my eugiue back. I am sure of tiiat. That iiight we 
were “ ruuuiug light,” some call it “ wild.’’ It is a traiu that ií uot 
flagged by auy other traiu. Gates are put dowu at crossiugs for 
such eugiues, but they are uot flagged by other traius. If there 
were two or three traius ruuuiug from here to Baltimore, ruuuiug 
all ou oue sectiou, the first oue, secoud oue, &c., would be carryiug 
greeu flags or greeu ligiits of a uight. Í had uo iustructious to 
reach Baltimore at auy particular hour aud uo iustructious as to 
speed. I kuew of uo traiu that was to follow me. Wheii I seut the 
brakemau back to flag auy traiu behiud me it was simply a precau- 
tiouary measure. We do tbat auywhere we stop, at auy place or 
time. I had uo iuformatioii about auy traiu followiug us. I re- 
member uothiug else that Merrimau said save that he lived iu 
Washiugtou. I thiuk the brakemau asked him thequestiou. Oue 
of the brakemeu had a lauteru. He weut back to look out for auy- 
thiug that might approach oii that track. I could uot tell where 
tbere was auy other lauteru. The iucomiug traiu passed my loco- 
motive just about that crossiug there. It did uot cross at Florida 
Aveuue crossiug because we did uot cross the outer crossiug. It 
crossed just about at the L Street crossiug. It crossed just about the 
time I struck this raau. I could uot tell whether the traiu was a 
loug oue or iiot. I kuow au eugiue came aloug there with a 

51 traiu. I do uot recollect of haviug seeu O’Douuell. I do 
uot recall that he was there wheu I weut to Merriraau. I 

wou’t swear that he was uot there. My best recollectiou is that the 
brakemau, the firemau, aud rayself were all that were there. I do 
uot recollect seeiug O’Douuell. Tlie iucomiug traiu aud my eugiue 
met about the L Street crossiug. It raight uot have beeu right ou 
the crossiug, but it was right close to it. If it was uot there, very 
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close to it. My loconioiivo aiul teiuler remaiiied at tlie scene of the 
accident eiglit or ten minutes after tlie accident and then we went 
on to Ballimore. I saw a policeman there and a flagman from the 
lower crossing nearer the city. I went awav becanse these meii 
said they would talce charge of the injared man ; that we could go 
on and get out of the hlock. í do not lcnow thatanything was said 
about arresting me. If tliere was I do not recollect it. The train- 
men did not discuss tlie [)ossibility of being arrested, and that was 
uot the reason we went away so quiclclv. 

On redirect examination tlie witness said : We worcthere eight or 
ten niinutes after the accident. I saw a [loliceman tljere, but do 
not remeniber tallcing with him. íf, in coming down the Metro- 
politan branch from the west, oid train had gone around the “ Y ’’ 
and baclced ínto the station, tho engine would have been headed 
towards Baltimore. Anothei’ way of getting our engine headed 
for Baltiinore was to take the turn-table at tlie station. That 
turn-table is right at tiie depot, on the soutli side of the depot. 
There were no passenger cars on that turn-table; not when we 
were on it. The “marlcers” on my engine wei’e green 

52 on the hind end aiul white on tlie front end. When we run 
extra, that means there is no train or ílagman at all. We 

do not run on schedule time. By saving that we werc in a “bIock” 
I mean there is a bIock signal telegra[)h oflico or target. They 
won’t leave one in unle.ss another is out. The far end of that [)ar- 
ticular bloclc was at Trinidad; the other end is at Metro[)oIitan 
Junetíon. Whenever a train or engine is sto[)[)e(l at anv [)lace on 
the road, the invariable custom is for the bralcemaii to leave the 
train and go back to flag any train or anything that might come 
along. On this [)articular night I did not use the “ Y.” The num- 
ber of my engine was 1402. 

Tíie plaintiff, by leave of the court, further to maiutain the issues 
on his [)art joined, offered as a witness Daniel Curky, who, being 
diily sworn, testified as follows : - 

I am a clerk in the execntive oflice of the District of Columbia, 
where I have been for ten ^u^ars. 

Witness thereupon [iroduced the records of the Commissioners of 
the District of Columbia, containing the [)olico regulations in force 
at the time of the accident in question, as follows : 

“ That section 31 of article 10 of tlie [)olico regulations of the 
District of Cohimbia- is hereby ameiuled by adding thereto, after 
the word ‘ lanterns ’ in the last line thereof. the words ‘ over any 
crossing or intersection named herein, unless the same is guarded 
by safetv gates, as [)rovided in this and the succeeding sectioii 
hereof,’ so that the said section shall read as follows: 

53 “SeltionSI. A11 grade crossings or intersections of any 
steam railroad traclcs with streets, avenues or roads, shall be 

made safe b\’^ the com[)any owning or operating such road, by gates 
and electrie bells or other means and a[)pliances ap[)roved bv the 
Oommissioners of the District of Columbia. Between sunset" and 


ADELAIDE M. MERUIMAN, ADM’x, ETC. 


29 


sunrise of each dav a headlight or other equivalent reflecting lantern, 
or a hand lantern in tlie hands of an attendant, to give due warn- 
ing to persons near or crossing stoam railroad tracks of the ap- 
proacli of trains, locoinotives OF cars, shall be displa^^ed upou the 
advancing end of évery train of steaíu railroad cars, and of single 
steam railroad cars and locoinotives not in trains, when moving, 
in the District of Columbia. It shall be unlawful for any person 
to set in motion, run or operate any train, of railroad cars, single 
railroad car, or locomotive, without the said display of such lights 
or lanterns, over any crossing or intersection named herein, unless 
the same is guarded by safety gates, as provided in this and the 
suceeeding section hereof.” 

That regulation was made Se[)teinber 10, 189G, and was not 
changed up to and including June 30, 1897. 

Cross-examination waived. 

The defeudants thereupon, furtlier to maintain the issues ou 
their part joined, called as a witness Josepii Healev, who, being 
duly sworn, testífied as follovvs: 

I am a telegraph operator, employed at the B. & 0. station in 
Washington. My oííice is ju.st outside of the train shed at 

54 the corner of North Capitol and D streets. I keep a record 
of all trains which arrive and depart from the city and re- 

port the time, the number of cars, and other information of that 
kind to the train dispatcher. I make the record iiiyself. On the 
third of Mai’ch, 1897,1 was working at the office at night. The 
record that I made at that time was as follows: “Baltimore and 
Ohio railroad, John K. Cowen and Oscar G. Murray receivers. 
Report of the time of the east-bound trains, March 3rd, Í897.” The 
first record we have on engine No. 1402 on that date was coming 
from the west with a special train known as the Gth section of No. 
G. It arrived in Washington at 9.30 in the evening. The record 
is as follows: “Gth section, train G, No. 1402, arrived at 9.30 p. m., 
8 cars. Nosignals. Turner, conductor ; Stevens, engineer.’’ Tlie 
next record we have of that engine is of its loaving Washington, 
going east as an extra, as follows: “ Extra, engine 1402, left Wash- 
ington 10.5G p. m. No cars. Wliite signals. Isaacs, flagman ; 
Stevens, engineer.” When a train is not scheduled and is not run 
usually we provide for it by running it as what we call an extra. 
To do that it is required to put up white signals. Then all our 
employés know that it is not a schediiled traiu, but an unusual 
train running as an extra. These white signals consist of white 
lights or white flags displayed on the front of the engine. Flags 
are used in thedaytime and lanterns at night. These signals are 
always on the front of the engine. I made that record at the time 
the engine left — immediately on the transaciion takiug place. I 
saw the train pass out and made the record at the time. The turn- 
table is located on the corner on Nortli Capitol and Bstreets, 

55 a distance of four or five yards from the telegraph office. 
There is no other turn-table at the passenger station. White 
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signals are iiivariably carried in froiit of the eugiiio on tbe front 
part of the boiler. I have no recollection of this accirlent. I made 
tlie report of which I testify froui a [ici’sonal obsorvation of the en* 
gine at the time it passed it. 

No cross-exaraiuation. 

Thereupon tlie defendants, further to inaintain the issues on their 
part joined, called as a witness Chamles II. Cutsail, who, being 
duiy sworn, testified as follows : 

I livc in Baltiraore; am a íireman on the B. & O. road ; have 
beeii such íbr 11 years; was era[)loyed on March 3rd, .1897, by the 
B. & O. I recollect this accident. The engine carae froin the West 
in the first place. It arrived in Washington in the afternoou with 
a train frora Cumberland. We left Washington that night a few 
minutes after 11 o’clock, going to Baltiinore, There were no cars 
attached to the engine. Myself, tlie engineer, and two brakeraen 
were on the engine. The engine was running head front. We got 
orders to run extra frora Washington to Baltiraore. We inoved out 
very slowly, clear out to wliere we struck this inaii at the avenue. 
We were running about six or eight iniles an hour, not over eight 
railesat the outside. We were running along very slowly. We were 
very tired, all of us, and wejust took our tiine ninning extra on no 
sch'edule, with nothing to hurry us. We had all night on the road, 
so far as that is concerned. As we approached Florida 
56 avenue, running very slowly along there, the engineer said, 
“ I believe we struck a inan.” Just as hc said that I saw 
something roll out in front of the pilot of the engine. We kind of 
pushed hím. We did not hit hiin. Wc just kind of pushed him, 
and he rolled up to the side. We stopped and, sure enough, we had 
struck a inaii. After strildng him the engine hardly inoved the 
length of this man. We threw on the emergency brake, and hardly 
ran the tender past hira. The ])ilot of the engine had just about 
reached the Florida Avenue crossing; not any further than that. 
We got down, together with both the brakemen. One brakeraan 
went back to flag, and I and thc other brakeman and the engineer 
carried the raan over froin the bank. Wlien I íirst came back and 
saw him he was lying almost betweeii the two crossings; right 
beside a little watch-box, between the watch-box and the gate, near 
the center of the two crossings. When we placed him on the bank 
we tried to find sonie one. Idie first man on thescene was a jiolice- 
raan, or soraebody else with him. Aftcr we got several rnore 
people, as it was a very busy tiine and we had to get out of the 
block as soon as possible, we inoved on. There was no threat made 
by anybody to arrest us. It was not raining tluit night. 

On cross-exaraination the witness said that for nearly 25 ininutes 
there was no one there exce[)t the four trainmen,one of whom went 
back to flag, We tried to make Merriinan speak, but lie kept on 
saying “ That is all right,’’ and that is all we could get out of him. 
He did not tell us where he lived; he mumbled something, but it 
seems to rne that he said he lived in Washington. I think he 


ADICLATDE M. MERRIMAN, ADm’x, ETC. 


31 


also told us not to take him bome; tbat bis wife was sick. 

57 He said also tbat be did nol want to go to tbe bospital. I did 
not see Mr. O’Donnell tbere at tbat time. I am positive of it. 

Tlie lengtb of a tender and engine is about 35 or 40 íeet. The dis- 
tance between Florida Avenue and L Street crossing is 50 feet or a 
little more. Tbe engine stopped just as the pilot reached Florida 
avenue. Tbe engine and tender (Íid not bave to raove back towards 
the L Street crossing. \Ve turned our engine at the turn-table in 
Wasbington. I was witb bim wben it turned. I do not tbink I 
left tbe engine between tlie time we came in from Curaberland and 
the time we started to Baltimore. We got to Wasbington after 
dark in tbe evening. Wben we got from Cumberland tbe brake- 
men were not witb us. .Tbey did notbeiong to tbat crew. I do not 
remernber wbether tbe gates at tbe L Street crossing were up wben 
we got off tbe locomotive. Tiiat was a rush at tbe time, and these 
two brakemen were lying in Wasbington, and wanted to get to 
Baltimore, and tbev were sent over witb us dead-bead. We bad 
to have a brakeman anyliow, and one of them was to do tbe flag- 
-ing, and they sent tbem over in tbat way. These men lived in 
Baltimore. Our engine was wanted in Baltimore. We were going 
bead on. To bring\i train back from Baltimore we would have to 
turn again at tlie turn-table there. If we started witb the tender 
first from Wasbington we would not bave liad to turn at Balti- 
more. We would liave to go to Riverside. We always bave to go 
to Riverside, and tbe ongines are run from tbe round-bouse and 
put on tbe turn lable, and are put in proper position to go to Cam- 
den and get a train. If we went tender first to Baltimore 

58 we would bave bad to go to Riverside anybow. Wben we 
go from bere to Baltimore, if we bave not any crew or coacli 

bebind us, we do not go into Camden. We keep straigbt on to 
Riverside and tlien we stoi) off on tbe fire-track. We go to our 
liomes and tbey call us again for a certain train. Tbe fire-teams 
take tlie engine and repair it, and wben we are called we step on 
again. Wben we go over from bere to Baltimore we do not go to 
Camden station witb a ligbt engine, we go to Riverside, wbere tbe 
engines are kept in tbe round-bouse. We run rigbt straigbt down 
on tbe fire-track, and tben we go back to tbe round-bouse. We 
back from Riverside to Camden station. It is tbe only place we 
run backwards. Tben we (íouple on to our train so tliat we will 
be in proper position. We always take our engine to tbe round- 
house and wait until we are called. We never go to Camden 
station witb a ligbt engine unless we bave orders. 

Tbereupon tbe defendants, furtber to maintain tbe issues ou 
tbeir part joined, called as a witness Eugene F. Isaao, wbo, being 
duly sworn, testified as follows: 

l' reside in Baltiraore and liave been employed by tbe B. & 0. 
road for eigbt years, and was so eraployed March 3rd, 1897, as a 
brakeman. On that day I came from Baltimore in the evening, 
and returned to Baltiraore about raidnigbt. I went back as a flag- 
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maii on a ligbt engine. When the engine started f|om the station 
at Washington it was running he.ad íVont. Tlie cngine on thefront 
had two lights and two headlights. There were four men on the 
engine — theengineer, two ílagmen, and the íireman. Tlje number 
of the engine was 1402; it was a passenger engine. We were 

59 not moving rapidly, and we were not running onschedule; 
we were extra. Thero were two red lights on the back of 

tlieengine at the tender. They indicate that that was the end of 
tlie train. As we a[)proaclied Florida avenue I was on the left- 
hand side of the engine, on the íireman’s side. I did not see the 
man on the track at all. The first thing I knew I heard the engi- 
neer say that he had struck a man. I picked up my lamp and 
started back to flag. I could not say how far the engine went 
towards Florida avenue after the engineer said he had struck a man. 
I do not think it went beyond the crossing. I did not get off the 
etigine until it had stopped. After I had started back to flag I 
came back with the policeman whom I had notified. When I came 
back with the policeman the engineer and fireman and the other 
brakeraan wore around the injured man. I do not recollect seeing 
anybod 3 ^ else. I did not sta}^ there over a couple of minutes, be- 
caiise I went back a second time to flag any trains that might be 
approaching. I remained back flagging until the whistle blew for 
me. I thei! got on the train and went to Baltimore. When I first 
saw the injured man he was lying in tlie gutter, about six, eight, or 
ten feet from what they call the Florida Avenue crossing. He was 
hflng between tiie watch-box and the gates. 

On cross-examination the witnesssaid: When I left the locomo- 
tlve first the other braiceman had gotten off the train. I left liira 
with the injured man, and I continued on down tho track. I re- 
mained down probably ten minutes. Jt inight not have been that 
long. I walked down below the next crossing, three or four hun- 
dre(l feet away. It was the next crossing below the crossing in 
question. When I returned with the |)oliceman the other 

60 brakeman, the engineer, and the fireman were standing 
around Mr. Merriman. There might have been somebodv 

else thore, but I do not recollect it. After my return it was proba- 
bly ten rainutes before the engine went to Baltimore. After leav- 
ing the policeman where Mr. Merriman was J went l)ack to flag the 
the second time, and I reraained away not over ten rainutcs, and 
came back b}’’ m^'self. When J got back the raen had gotten on 
the engine, and J got on and we went away. We left before Merri- 
man was taken away. He was lifted from the gutter on to the 
bank. I think there were some railroad irons in the gutter. J was 
uot ihere wlien they lifted him up. I was not on the engine ariy 
length of tinie before it started away froni Washington. J heard 
nothing said in the crowd about having the engineer arrested. 
That was not the reason we started on to Baltimore. 
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Thereupoii the defeiidaiits, further to rnaintain the issues ou 
their part joined, called as a witness Millard P. Shaeffer, who, 
being first duly sworn, testified as follows: 

In ain a braheinan on tlie Baltiinore and Ohio road, and was so 
einployed in March, 1807. At eleven o’clock that night I was 
bralceman on engine 1402, going from Washington to Baltiraore, 
where I lived. I got on the engine in the Washington yard. The 
engine had a headlight and tvvo white lights in front of the eugine 
and two red lights on the tender as markers. We left tlie yard 
about 11 o’clock ; perhaps a few minutes before or a few minutes 
after. The engine was headed towards Baltimore. We were run- 
ning at the usual rate of speed going out of the yard. It has been 
so long that í hardly remember what did happen, but as we 
approached the Florida Avenue crossing, as they call 

61 it — I am not familiar with either of the crossings in thatpart 
of the town — the engineer said we struck a man. He put on 

the air and stopped as soon as he could. As soon as he stopped, the 
otlier brakeman and íriyself got off. He vvent back to flag and I 
went and picked the man up. He was Iving between tlie two 
crossings, about ten or fífteen feet from tlie first crossing as vou go 
out. The fireman, engineer and mvself picked him up. Nobody 
else was present at the timo. I remained vvith hiin until the offi- 
cers and gate watchman from the lovver crossing came up. Atthat 
time there woreseveral other persons present. I do uot know who 
they vvere. I think the policeman and a vvatchman came up first, 
and after that several others. We remained there about twenty 
minutes. When I left, Merriman was in the vvatchman’s charge. 
As soon as the engineer said he had struck a man I did not stop to 
look and see vvhctlier we had passed the crossing or stopped between 
the tvvo crossings. When I got back and })icked tlio raan up he 
was still alive. Ile vvas lying about ten feet from the nearest cross- 
ing, between the two crossings. He was lying between tlie outside 
rail and the cross ties, right u|) by the side of the rail. He was 
concious. We then got on the train and started tovvards Baltimore. 
When we got to Baltimore our engine went to Riverside, east of 
Camden station. We did not go out to Riverside, but tiie engine 
went to Riverside; but we two men got off and vvalked to Camden 
station. The fireman and engineer remained on the engine. 

On cross-examination the witnesssaid : When I got on the engine 
at Washington it was in the yard, tvvo or three yards from 

62 tlie station. The tender vvas facing the turn-table. The 
engine was off the turn-table, headed for Baltimore. When 

we reached the scene of the accident I vvas in the cab of the engine, 
two of us on each side. I did not see the man when he was struck. 
I did not knovv it until the engineer informed me. We then both 
jumped off and vvent back. 1 caiinot say exactly hovv far we had 
passed the man before the engine stopped. It has been some time ago 
and it was dark, but we hurried back as soon as we could. I could 
not say how far we had to run back. I su})pose it was 100 or 200 
or maybe 150 yards. I vvas the first who reached the injured mau. 
5— 986a 
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Mr. Isaacs was with me. He went back to flag. He had a lantern. 
He did not stop to look at the man at all. Wheu I started to raise 
his head up he asked me where he was. He did not sav where he 
Wfinted to be taken. I aske(l him where he was from. He asked 
me where he was at, and I told him T did not know. I told him he 
was on the railroad track, but near what street I did not know. I 
asked him what his name was. He said, “ I know my name.” I 
then said, “ T know that you know your name, but tell us what your 
name is ; we want to know where to take vou to.” He would uot 
tell us. He did not tell anybody what his name was while T was 
there. When t asked him what his name was he said he did not 
know his name — he did not know his name. Then the eugineer 
carae down, and I told him to go to the telegraph office and report 
that w^e had hit a man, and the police would send a w'agon to take 
him away. Then I said to the injured man, “ Won’t you tell us 
vour name?” He then said, “ My name is Merriman.” I 
asked him where he lived, and he tried to mumble out some- 
thing, but l did not understand w'hat it was. Then the en- 
gineer and fireman and myself carried him up on 
03 the bank. We asked hiin if he wanted to be taken 
hoine, but he díd not answer. He said he did not want to 
be taken to the hospital. 1 do not think he said anything about 
ííoing home. When we started to get on our engine to go to Balti- 
more the gate w'atchmjin and two or three other inen were there. 
I did not know them. I am certain I helped to put Merriman on 
the bank. The engineer and the fireman helped me. The injured 
man wanted to get up, but T told him he could not do so beeause 
his leg was broken. When we put him on the bank we got on the 
train and went to Baltimore. We left him in the careof the watch- 
man. The w^atchman’s post was at the crossing below — that is, the 
erossing before coming to thecrossing at which the man w'as struck. 
I do not know whetherthat watchman had a lanteru ornot. fsaacs 
had a lamp and I had one. Nobody asked me for ray lamp. I sat 
it down on the cross-ties and got hold of the injured man’s head 
and raised it up. A.s soon as I did that he asked me where he was. 
When I lifted his head up the light from m}^ lamp shone on his 
face. I could see his features and could tell that he was a white 
man. Ile w'as lying on the outside of the rails betweeu the ends 
of the cross-ties aiul the outside of rail of the traclc. He w^as not 
between the tracks, but was on the outside of the track. He 
was not in the gutter. I did not see any loose rails lying aloug- 
side tlie track in the gutter. I do not know whether the watch- 
man came iip with the policeraan or not. They both carae 

there about the same time. That was after Tsaacs had gone 

down the track wdth his lantern. He w^as left there wdth the 

watchraan and the policeman. I do not know W’hether or 

not the watchman had a lantern. The brakemau had one. 
64 The brakeman came up with thera. They all three carae 
back together. The brakeman had a lantern. I did not 
see the watchman as we passed the crossing at which he was 
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stationed. We were talking togetlier in the cab. I reineraber tbat a 
traiu passed iis a few seconds before we approached the crossing. 
The engines passed each other before we got to the crossing; I 
suppose 150 yards before. í do not reraeraber Iiow many cars 
were in that train. There were a good raany trains coining and 
going in both directions that night. There were a nuinber of ex- 
cursion trains coraing into Washington at tliat tiine on the B. & 0. 

I do not know whether this was an excursion train or not. It was 
a passenger train. RoughIy speaking, it passed our engine about 
150 vards before we reached the crossing at which the inan was 
struck. At the tirae the engineer said he had struck a raan, the 
ingoing train, I think, had passed out of sight around the curve. 
As you corae into the city there is a curve or bend there, and to the 
best of ray knowledge the ingoing train was outof sightat thetime 
the engineer said he had struck a inan. I did uot look to see 
whether the train had gone out of sight or not. Nobody blew the 
whistle of the locoraotive I was on. The whistle was not blown. 
I do not know whether the bell was rung or iiot. I do uot think 
the bell was rung. The gates were u|) and there was no watchman 
there. When the engiueer called out that he hadstruck a inan we 
has passed the first crossing. We had passed it just as quick 
as a inan could say. At that crossing there was no watch- 
raan, aud no lights; the gates were up. After passiug that 
first crossiug, Í think our engiue went as far as Florida 
65 Avenue crossiug, There was no inan there and I do not 
reineraber seeing auy light there, aud the gates were up. I 
did not kuow the policeman that carae up with the watchraan. I 
did not notice whether the gates were up or dowu at the crossiug 
below wheve the watchinan was statioued. 1 did not take particu- 
lar uotice. The policeinau told us to stay at the spot of the acci- 
dent until he caine back. He theu went to get a wagon. When 
we left, we left the watchman to take care of the man. We were iu 
the block and did not want auy other traiu in the block uniil we 
cleared out. Theu we got on the traiu and started to Baltimore. 
The policeinan said uothing about arrestiug any of us. He told 
us to stay there until he caine back. I do not remember any of 
the traiuraen sayiug anything aboutgettiugoíf before the policeman 
returned. I do not remeinber that auy of us had any conversa- 
tiou about it. I believe that I said if vve stayed there we raight get 
“ piuche<l,” aud we inight have to stay there all night. They might 
lock us up until morning. I do not know to whora this was said, 
and I do not thiuk any reply was made. After that we got ou the 
eugine aud weut away before the policeinau caine back. There 
were two red raarkers on the teuder. ‘The usual color was red. 
Red is used asa danger sigual. Greeu is used as a marker ou the 
traiu. When green is put oii the frout of the engine it shows 
that there is another traiu out of the same class. Wheu it is put 
on the rear of the train the raarkers show greeu on one side 
and red on the other side. Green raarkers show that a train is fol- 
lowiug us. If a traiu started froin Washiugton to Baltimore at uight 
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tbe markers oii the eiul of tho traiu would show green to the 
eiigineer aiul wouhl sliow red in the other clirectioii. 
66 The glass that is turned towards tiie engineer is green, and 
the glass that is turned towards the road is re(i. If the eu- 
gineer iooks out and catciies sigiit of tiie green iigiit iie knows tliat 
histrain is unbrolcen, tiie red iights siiowing to men aiong the road 
or infornis them tiiat tiie train is just as it left tiie point of depart- 
ure. Our engiue iiad tiiese red lanterns. Tiiev iiad no green in 
them at all. TIiey are used as a warning to keep any otiier train 
from running into it. Any railroad man seeing an engine going 
along that way wouid know tliat it was a liglit or wild engine. I 
did not know any of tlie men iiesides the watcliman wlio were tiiere 
wlien I left Mr. Merriman. I did not know tiie watciiman. I 
knew iie was a watcliraan, butdid not know Iiis name. I did not 
know tiie policeman or any of tiie strangers wiio came uptliere. I 
tiiinlv í knew a man named Rosseter, a member of tiie fire depart- 
ment. I tiiink Iie was at tiie lK)ok and ladder department above 
the B. & O. station. I iiad.ataiic with iiim the iiext morning. I 
asked Íiim iiow Mr. Merriman was and iie told me tiiat Iie was 
dead. I replied to Iiim tiiat I expected tlie poor fellow to die. I 
did not tell Ro.sseter iiow tiie accident Iiappened. I came back to 
Washington next day. Tliere was no effort made to arrest me, and 
I did not try to conceal myself. 


Thereujion tiie defendants, furtlier to maiiitain tlie issueson their 
part joined, oíFered as a wituess Joíin F. C. Nebb, who, being first 
duiv sworn, testified as foliows: 

67 I ara a police officcr, and Iiave been for a little over eight 

years. í remember tiie niglit of tiie accident. Wlien I first 
heard of tiie accident I was on 9tli street between 11 and I streets 
oortlieast. A young man named Dowling informed me of the 
accident. Dowling and myself went to tlie scene of tlie accident, 


and wlien I got there I observed tlie injured 
bauk on tlie east side of tlie track. Idiere 


man lying on the 
were several men 


there. I could not state wlio they were, but 1 know Mr. Dalrym- 
ple, tlie officer, was tliere. Mr. Jolinson, tiie gate-keeper at tlie 7th 
Street crossing, was tliere. 1 know Mr. James O’Donnell, but can- 
iiot remember tliat iie was there. I do not remember seeing him 
or Ciark or Peters or Dillon. Tiiey sent for a wagon and 1 lieiped 
to put liim on tlie stretclier. We put liim into tiie wagon and 
took him to tiie iiospital. Dowling went to tiie lu)S|)ital with liim. 
Wheu I got tliere Merrinian was lying on tlie bank on theeast side 
of the track, near tlie gate. 1 observed a ])retty strong odor of 
liquor about Merriman. 

On cross-examination tiie witness said : Dowling is a young 
man I liave known for two or tiiree years. líe lives at 8tii and L 
streets nortiieast. I was two squares s<)utli from the place of tlie 
accident wiien I lieard of it. I was ou 9tli street between II and I. 
Tiie cros.sing next nearest Wasliington from tliis place is tlie 8tii 
Street crossiiig. I was not at 8tli street tliat niglit nor at 7th. I 
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saw Johiison, the watchman, at 9th and L streets, where the acci- 
dent happened. I knew hira. I do not know whether he had a 
lantern or not. I had not seen Johnson at liis post that evening 
at 7th and I. That was oíf ray beat. When I got up to the 
spot Merriraan was lying on the bank. I started for 

68 the patrol wagon, andl heard thatsomeoneelsehadgonefor 
it. I looked down the street and saw the wagon coming up. I 

helped to put Merriraan on the stretcher. Mr. Dalryra{)le helped 
rae, and Mr. Pisher also helf^ed. There were several young men 
there. I think Mr. Dowling helped also. T did not go to the hos- 
pital. Dowling got into the wagon and went to the hospital. The 
wagon man also went. I know there were two or three others who 
got into the wagon, but I do not know who they were. Fisher was 
the driver of the patrol wagon. I do not reraeinber seeing Coghlan, 
the driver of the Oth precinct wagon, that night. Fisher did not 
drive the wagon ; he had charge of Ihe wagon, but did not drive 
it. When I got there I found that Dowling had goiie for the wagon, 
and so I did nol go. í asked Merriman wliere he lived, but hedid 
not tell rae at all. He said nothing about his wife. I heard hini 
say nothing at all. When 1 gottliere he was lying on his face; his 
eyes were open and he appeared to be conscious. He said nothing 
tliat I heard. When I stooped down and helped to put him on the 
stretclier I sraelt a prettv strong odor of liquor about hira. Myself 
and Officer Dalrvraple and two or three others were helping hira. 
It sraelt like soine man had been drinking. I could not say that 
Merriinan was drunk. If I had seen him walking on the street I 
could tell easily. I discerned the odor of liquor on his breath. I 
did not see anybody giving hira any liquor. If they did it was 
before I got there. I saw nothing of that kind. At the tiine I 
carae up the engine had gone awa}^ 

Thereupon the defendants, further to maintain the is- 

69 sues on their part joined, offered as a witness Clarence 
L. Dalrvmple, who, being íirst dulv sworn, deposes and 

says : 

I am a policeinan and have been for five years. On the nightof 
the accideiit I was at the 7th Street crossing between I and K. I 
heard of the accident frora a railroad man. He had a lantern. I 
supposed he had been flagging. I ran up to the point of the acci- 
dent and saw the raan Ijdng up on the bank about five feet up 
frora the railroad track. He was near about the L Street crossing. 
He was lying on a little knoll frora five to ten feet distant from the 
planks at the crossing. At that tiine the engine was there. The 
pilot of the engine was pointing towards Baltiraore. I am quite 
sure aboiit that. When I got there there were two or three raen 
there whoin I took to be railroad men. I do not reinember whether 
there was anybody else there or not. I know a man named O’Don- 
nell, but whether he was there when I came up I could not say. I 
know neither Clark, Peters, nor Dillon. I know of Dillon. I did 
not see hiin ^ehere when I got there. I looked at the inan and saw 
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that he ought to go to the hospital as quick as possible, so I went 
right dowu to the patrol-box for the wagoii, aud wheu tlie wagou 
caiue Uj) I helped toput hiiu in it. When I g<)tbaek qnite a crowd 
was there — six or seven persous. 1 do not kuow iheir uaujes uow. 
I uoticed tbe headliglit oii the pilot of the eugine, but I did uot 
uotice anv other lightsoii the front. I did not iu)ticeauy lightsou 
the rear. The pilot of the engine was betweeu the Florida Aveuue 
aud the L street Crossings. The distance betvveen the two crossiugs 
is betweeu twenty-five and fifty yards. I liel[)ed to put Mer- 

70 rimau ou the stretcher. I did not observe whether tliere 
was auy odor of liquor about hiin or uot. 

Ou cross-examiuation the witness said : I did not go to the hos- 
pital. I think Mr. Fisher went there with hiin. The driver was a 
mau uamed Coghlau. I liad no conversation witli Merrimau. I 
heard him groan — that is all. I heard nobody else say auytliiug 
to him. I did iiot hear him say a word. I think he was partly 
uucouscioiis. I do iiot think his eyes were open. Wheu 1 íirst 
went tliere í spoke to tlie railroad men. 1 told them that I would 
get a wagou. I do not recollect telling the men to wait uutil I got 
back. J reeollect throwing a coat over Merriman. 1 did iiot stop 
to get the details of the accident until I weiit after tlie wagou. It 
was my duty to take the nanies of the men ou the traiu. I may 
have told thein to wait tliere until 1 got bach, but I do not recollect 
positively. That was my duty ; whether I (Jid it or iiot I do uot 
kuow. As I came back the engine was pulling out. T did uot get 
the iiames of the meii. I made á report of the accideut, but did uot 
mentiou the names. When I first heard of the accideut I was staud- 
iug at the 7th Street crossing. The watclimaii there was Mr. Johu- 
sou. He was iu his watch-box. He had a light there. I did iiot 
see him lower or raise the gates during the eveiiing I had seeu 
him. Just before hearing of tlie accident í do not remember iiotic- 
ing a traiu coming into the city. I do not remember the couditiou 
or exteut of the travel over the road tliat night. í don’t remember 
having seen any traius coming into the city at or about the time of 
the accideut. 

71 Thereupon the defendant called as a witiiess Jesse Rams- 
BUiiGH, who, being duly svvorn, testified as follows: 

I have been a practicing physician about five years. Oii March 
8rd, 1897, I was resident j)hysician of Provideuce liospital. I re- 
member the accident to Merriman. He reached the hospital late 
iu the evening, nearly midnight. Wlieii he came iu he was sufíer- 
ing from shock due to the accident. He was partly uhconscious 
aud very badly injured. There was an odor of licj[uor oii his breath. 
Whether it was given to him by the anibulance driver or iiot before 
he reached the hospital, I couhln’t say. Fle died iu the moruiug, 
early the uext day, 

Ou eross-examiiiatioii the witness testified as follows : 

The mau had been struck by a railroad train, and was sufFeriug 
from shock aud was very badly injured. Ile was i)artly uncou- 
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scious. I couldn’tsaj whether his nnconsciousness was due to liquor 
or uot. I only noticed the odor of liquor about him. 

Thereupon the defendant called as a witness Harry 0. Reynolds, 
who, being duly sworn, testiíied as follows: 

I ani a firetnan on the Baltimore & Ohio railroad, and was 
firenian on March 3rd, 1897, and have been for thirty-two 
years. On March 3rd, 1897, about eleven o’cloch p. m., I 
was on eugine 1308, train 169, coming into to Washington 
froin Baltimore. I was leaning out of the window of the 
cab on the left side. We were on the right-ha.nd track com- 
iug into Washington. When we came to the Florida Avenue 
crossing, I was leaning out of the cab window, and I noticed 
in between the watch-box and the first street near 

72 the other side of Florida avenue a man in the middle of 
the track, witli his hands in his pockets, walking with his 

head down. At that time tlie headlight of train 1402showed down 
on him, and I halloared to him to look out, and when the eugine 
of 1402 had passed I thought probablv the rnan did not get off the 
ti’ack, and I don’t suppose I was over twenty feet from him at the 
time. I saw that 1402 had stopped, but I did not know whether 
the raan had been struck or not. We went to the station without 
stopping. Our train was a passenger train with three or four cars 
attached to it. When I first saw the man he was thi’ee or four 
steps from the watch-box in the middle of the tracks, walhing with 
his head down, staggering riglit smart, and looking to me as if he 
was very drunk. Íle was going towai’ds Washington on the east- 
bound ti*ack. At the moment I savv him No. 1402 was not over 
twenty feet away. No. 1402 was going to Baltimore as an extra, 
and I think it had two white lights at theextensiou and headliglits. 
In the little time I had to see him we were going into Washing- 
ton. 1402 was verv close to him. He was staggering in the iniddle 
of tlie track. He had a dark suit of clothes on, and a stiff hat. 

On cross-examination witness testified as follows: 

As we were coming into the city I saw the man two or tliree steps 
from the end of the watch-box. At tliat time No. 1402 was about 
twenty feet away from him to the west, coming towards him. I 
called out of the cab window for him to look out. Our train did 
not stop, but kept right on. Our train was not going over five or 
six miles an hour. 

Thereupon defendant called as a witnoss Edward B. Johnson, 
who, being dulv sworn, testified as follows: 

I am blockman at the Seventii Street crossing. I remem- 

73 ber tlie accident in question. I heard of it from a brakeman 
ou an empty engine going out. 1 saw the engine. It passed 

out about quarter to eleven. The engine was carrying red signals 
behind and a headlight in front. I did not notice any other lights 
in front of the engine. After I heard that an accident had hap- 
pened I went to the spot b}^ mvself. Wheu I got there, there were 
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tbree or four meii alreadv there. The distance was about two 

c/ 

squares away. I saw Mr. Dalrvmple and a police officer named 
Nebb and a younfí man named Clements. T also saw Mr. O’Don- 
nell. When I got there I told tlie trainmen to get out of the 
block. We have block signals to show wheíi a train is ahead on 
the same block. We don’t want a train ahead on the same block, 
for it delays trains coming in behind and keeps them from getting 
into Ihe bíoclís, and, being a railroad man and understanding it, I 
told these men that I would take charge of the injured man aud 
have him taken out of the v\aqy of other trains so that the other 
trains vvould have a chance to get into the block and proceed to 
Baltimore. Mr. Dalrymple took charge of the man. He had been 
after the j^atrol vvagon at ihat time. I remained there until the 
wagon came. The man was lying on the bank between the two 
crossings. I had my lamp in my hand at this time. I stooped 
down over the man vvith my hand lamp while Mr. Clements went 
to the vvatch-box and got an old vest to Sj)read over his private 
parts. He was torn to pieces iu that part of his body as if he had 
been drawn along the track and torn. Mr. Clements got the vest 
and I stooj)ed down and held the light vvhile he spread the gar- 
ment over the man. In sto()|:)ing down over hini he stunk 
74 <>f whiskey. I could sniell it strongly when I was holding 

iny light. Mr. Clements is a j)lasteror. At that time he 
lived a few doors above the Seventh Strcet crossing. I lived right 
at the crossing, at Seventh & streets. The gates at L street 
areojverated by air pressure from the watch-box atBoundary. The 
watchman in that box oj)erates the gates at the Florida Avenue 
crossing as well asthe L Street crossing. Thedistance between the 
gates at these two crossings is about as far from the court-rooni to 
the rnonument in front of the court-house. 

On cross-examination vvitness said : I went to the L Street cross- 
ing by myself. When 1 reached there O’Donnell was standing on 
one side of the bank at one side of the injured man. The man was 
lying on the bank betvveen the two crossings. There were ihree or 
four other j^ersons around him when I got there — Mr. Dalrymj)le, 
Mr. Clements, Mr. Nebb, Mr. O’Donnell and twoor three other men 
whoni I did not i<now. I did not notico the odor of liquor about 
any of the raen standing there. I didn’t notice if any of thom had 
been drinhing. Mr. Merriman smelt of whiskey, as if he vvas drunk. 
He had on blue pants, a gray shirt, and a dark-looking coat, and a 
black derby. It was not a fireman’s hat. T got my lamp from the 
watchrnan at my crossing. It was a vvhite lamp. I held the lamp 
wdvile Mr. Clements was spreading the vest over Mr. Merriman. I 
lield it right over the man’s body. The light wasdown in his face. 
líe was taken away in a jiatrol wagon. There were two men in 
charge of the wagon. Two of the men went vvith them. One of 
these nien was Walter Dowling. I don’t know the other. I re- 
meniber seeing the light engine go pass my crossing, and 
75. just after it jiassed an incoming train also passed. The tvvo 
traius met along about L and Boundary. The headlight of 
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one train showerl on the other. Thev passed in the neighborhood 
of the L Street crossing. I don’t say that it was right at the cross- 
ing. The light engine was moving slowly, about five or six iniles 
an hour. The incoming traiu was going right lively, but not verv 
fast. I could not say how fast. I noticed soine one looking out of 
the window of the locoinotive of the incoining train. I could not 
recognize hirn. It was inidnight. The injured inan, when I saw 
him, was lyingona bank between the two crossings, and theengine 
was stauding between the two crossings. It was a good distance' 
from the L Street crossing to the poiut wliere the inau lay ou the 
bank. The locoinotive was between that point aud the Florida 
Aveuue crossing. It had not reached the Florida Avenue crossing. 

Thereupou defeudant called as a witness James A. Clements, 
who, beiug duly svrorn, testified as follows: 

In March, 1897, I lived on Seventh street northeast, at the cross- 
ing. I w^as then, and ain novr, a plasterer. I knew Mr. Merriiuan 
by sight aud had knowu him a couple of months or so. He lived 
on Ninth street between I aiid K streets northeast. About eleveu 
o’clock 011 the night of March 3rd, 1897, I was standing at the 
crossing, talking to Mr. Johnson, the watchinan. After leaving 
there I weut up above, aud just about that time an engine came 
along and stopped up there á vvhile and the watchinan told me to 
go up and see wliat was the matter, aml I went up. The flrst time 
I savv the engine stop it was this side of the L Street crossing, and 
when I got up there it wasbetvveen tiie two crossings. Isaw 
76 the light engine pass as I was talking to Mr. Johnsou. It 
wuis goiug head front to Baltimore. 1 am snre of that. It 
had a headlight on. I don’t remember any otlier lights. About that’ 
tiine I savv auother traiu coming into the city. When I got up to 
the L Street crossing I saw a man lying on the bank. I recognized 
hiin as Mr. Merriman. I was told by the watchman to get some- 
thing to cover the mau wúth, and I vveut aud broke the watch-box 
open and got a vestout and oovered the man up vvith it. I looked 
at the inau closely for the purjiose of seeiug vvho he was. Wheu I 
stooped over I smelt intoxicating drinlcon him very strongW. I had 
my head close to hisand sinelt it very strongly. He vvas conscious. 
tíe did not say anything to me, but had been talking to the engi- 
neer just before that. I didu’t hear him say au.vthing. He was 
right about rnidway betvveen the tvvo crossings on the bank, two or 
three feet froin the track. When I got there the traiu crevv were 
there. I dou’t kuow their names. They were strangers to rne. 
The engine was there, aud also Mr. Johnson, Mr. Dalrymple, Mr. 
Nebb, Mr. Dowling, Mr. Dougherty, and a inan named Glascoe. 
Nebbs is a policeinan. About ten ininutes after I got there, aud 
afterl had covered hiin up, the patrol wagou cameand carried hiin 
aw'ay. Dow'ling aud Glascoe lielped to put hiin iu the wagon. 
While I was standing there I saw the empty engine. The head 
was turned towards Baltiinore. It was between the two crossings. 
The pilot of the engine was about fifteen or twenty feet from Flor- 
6— 986a 
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ida avenue, probabl.y less. I saw tlie engine wben it started ofF to ' 
Baltiinore. t did not stop there after Mr. Merriman was 

77 carried away. Mr. Johnson stated that he wonld take 
charge, and gave the men orders to get out of the block,and 

thev did so. At that time I knew Mr. O’Donnell by sight, biit did 
not see him at all. Ile was not there when I got there. 

On cross-examination the witness said : When I w'as standing 
at the Seventh & K Street crossing, talhing to Mr. Johnson, he 
called my attention to tlie fact that au engine had stopped up there, 
and asked rae to go and see what was the matter, and I did so. 
When I got up there the engine was between the two crossings, 
closer to L street than to Florida avenne. When Mr. Johnson 
called my attention to the fact that something had hap[)ened, I 
was iooking towards Baltimore. I saw the engine before it stopped. 
I saw it when it passed the L Street crossing. Mr. Johnson told 
me it had stopped. I looked up the track and could see it, and I 
walked up to it. The engine was stationary 'when I got there. 
The engine stopped just on tliis side of the L Street crossing, and 
when 1 got up to where it w^as, it wn)s between tlie two crossings. 
It stopped on this side of the L Street crossing íirst, then it went 
between the two crossings, and w'hen I got there it was stationary. 
It stopped before it got to the L Street crossing, and when I got up 
to it, it was between the two crossings, stationary. The man was 
lying on the bank, right in the center. I noticed the incoming 
train. t saw the tw'’o trains pass. Tliey passed between Seventh 
street and Florida avenue. I did not locate the [)oint more nearly. 
It was a very dark night. When I saw the two trains pass, I was 
standing at Seventh and K streets. 

78 On redirect examination tlie witness testified as follows: 

When I first saw’ the light engine it was coming from the 

depot. It passed right directly on the crossing. I saw it, I sup- 
pose, about Fourth street. I saw the smoke. I could n'ot see the 
engine. When it got to Fifth street I could see the engine plainly. 
Áfter it passed tne it stopped on this side of L street and it stopped 
again in hetween the two tracks. I could not say how far this side 
of L street it sto[)[)ed because I was standing at Seventh street. The 
distance betw^een the L Street crossing and the Seventh Street 
crossing is about tw’o squares, nearlv three squares. The first time 
it stopped it stood still [)robably five miiiutes, probably a little 
longer. Then it [lassed bevond the crossing and stopped between 
the two crossings. When I first saw the incoming train, as nearly 
as I can come to it, it was about half way between Florida avenue 
and Seventh street, but I could not make anv direct statement about 
that. 

Thereupon defendant called as a witness Walter D. Dowling, 
who, being duly sworn, testified as follows: 

I am a sign painter and at tho time of the accideut resided at 
1100 Eighth street northeast, one square from Florida avenue. I 
remember the night of March 3rd, 1897. At about eleven o’clock 
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that uight I was coining froin downtown, where I had been 
to see the crowd. I Íiad been out Eighth street and was 
coining back with another party, when I was asked if I had 
seen any regular policeinan around. I tohi the party who 
asked ine that I had not. Then I asked what was the 
inatter and was informed that a man was liurt very 

79 badly. I ran up there. Then soine one telephoned for the 
ambulance or patrol wagon. I inet Mr. Nebb and told him 

about it, and then caine back tothe sceneof tlie aecident and waited 
there until the patrol wagon came. There were not over five people 
there. I recognized the injured man. I had met him a coujile of 
tiines before and had spoken to hiin ; I iuid a casual acquaintance 
with him. The next inorning I saw some blood stains ou the rails; 

I noticed blood stains on the new rails wliich were to be put on the 
track ; the blood stains were a little this side of the gate — between 
the gate and tiie watcli-box. The rails were big, long, new raiis. 
There is a brace at that point, and the end of the rails on wliicii I 
noticed the stains were about fourteen or fifteen inclies north of 
these braces or cross-beains towards Florida avenue, and there w’ere 
a few stains a little fartlier up towards the watch-box at Florida 
avenue. The bulk of the blood stains were at the end of the new 
rails, and tiiere were a few’ drops spattered fartlier up, but not veiy 
far. Wlien the patrol wagon arrived I did not assist in putting 
hiin on the stretciier, but wiien lie was puton the stretciier I helped 
to put iiim in the patrol wagon, and got up at iiis iiead and went 
to tlie hospital with liim. Wiien we arrived there I assisted in 
, putting iiim in tiie ward. On tlie way up he appeared to be rest- 
Íess, and I asked him wliat he wanted. That w’as tiie first time tluit 
I noticed he wuis conscious. He wanted to turn over, but I told hiin 
to lie still. Then he said, “ Raise my head.” Then Mr. Fisher or 
one of the other parties got a blanket to put under his head, and I 
lifted his head and held it in my iiands. When I raised his 

80 head I could smell tlie odor of liquor. I am positive of that, 
and called Mr. Fisher’s attention to it at tiiis time. I had not 

seen Mr. Merriinan on tiiat day hefore the accident luippened. I 
knew where Mr. Merriinan lived at that time — at the corner house 
at the corner of Ninth and Florida avenue. 

On cross-examination witness said : Wiien I first learned of the 
accident it was slightly after eleven o’clock.. My friend, who w'as 
with ine, remarked sliortly before that it was eleven o’clock. His 
naine was Ferrj^. Mr. O’Donnell informed me of the accident. I 
tlHnk lie w^ent further on, lookiug for a policeman, but I w’ent right 
straiglit to the scene of tlie accident. I remember seeing about five 
people there, but I am not positive about the nuinber. I then w’ent 
after a policeman. I saw Mr. Nebb. He went after the patrol, and 
I caine back and waited for the patrol. Mr. Fisher was in charge 
of the í.>atrol wagon. I know Mr. Johnson, the watchinan. There 
was somebody at the spot witli a railroad lamp, but I did not recog- 
nize him. Ónly one of the parties whoin I recognized outside of 
Mr. Fisher went in the patrol w’agon to the hospital. I knew him 
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as Bert Clark, soinotiines called Glascoe. There was aiiother inau 
on the seat with the driver. In the wagon were Glascoe, myseif, a 
stranger, Mr. Merrimaii, aiid aiiother party. I didn’t recognize him, 
and didn’t knovv liim. There were four persons in the wagon, and 
the driver on the seat. I heard of theaccident from Mr. O’Donnell, 
and then went to the scene. I then left there and aequainted Mr. 
Nebb with the fact of the accident, and he went after tlie wagon. 
I thínk I saw Officer Dalrymple, but I am not positive. I saw 
him when the patrol was leaving. I don’t know whether he 
was tliere when I íirst went there. 1 could not recog- 

81 nize anybody. 1 only recognized DalFymple wheu we were 
about leaving. The only thing that Mr. Merriraan said while 

on the way to the hospital was tliat he wanted to be turned over. 
He appeared restless and made some remark to that effect. Theu 
he said something about resting-his head. When we were nearing 
Pennsy]yania avenue he said soraetliing about Providence hospital, 
aud I said, “ That’s where we are taking you.” I didn’t hear an- 
other word. í can’t recall that he said íie wanted to be taken home. 
I didn’t hear him mention his name. He didn’t recognize Glascoe 
that I know of. Glascoe vvas at his feet. When I got to the scene 
of the accident the locomotive and tender vvere not there. There 
was uo engine anywhere around. There was an engine standing 
at Trinidad, and I suppose that was the same engine. Trinidad is 
about two mínutes’ walk from Florida Avenue crossiug. When I 
got to the scene of the accident and looked up the track I saw that 
an engine had stopped at Trinidad, in the yard. The engine had 
not stopped there long, but I vvas not thinking about the engine. 

I simplv knovv that an engine vvas stopping there. It loolced to me ^ 
like a train because it had red lights on the rearend, two red lights. 

I didn’t know at that time vvhether it was a single engine or a train. 

I don’t reinember seeing an incoming train before Ihe accident. I 
didn’t liear any such train. That night Mr. Merriman had on a 
blue suit of clothes and a gray sliirt. I didn’t see his hat. Ithink 
the blue coat had brass buttons. He had on a gray shirt and, I 
think, black pants, because 1 helped the doctor to take tliem ofF at 
the hospital. I don’t remember seeing his hat. The blood stains 
vvere on the railroad irons lying in the gutter. The blood 

82 was not in a clot. ít was on the end of the rails as if he had 
been caught on the end of the rails and torn. 

“ Q. That is, caught on the end nearest the L Street crossing?” 
“A. Yes, sir; towards Florida avenue, by the motion of the 
train.” 


Ou redirect examination witness testified as follovvs: 

I sawan engine stop at the block on the east side track, about two 
rainutes’ walk from the Florida Avenue crossing. It is before you 
get to the turn-table. I saw the rear end of the engine with two red 
lights on it. Tíie engine was headed due e.ast towards Baltiraore. 
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ThereupoD defendant- called as a witiiess Wm. P. Tomkins, who, 
bein^ duly sworn, testified as follows: 

T arn a train despatcher. On March 3rd, 1897, I was employed 
at Camden station, Baltimore. I have in my hands the record of 
the movement of our trains and engines. At that time I directed 
the rnovement of our trains and engines in this Disírict. I made 
the report myself. I have the recoi’d of tlie movement of engine 
1402. Engine No. 1402 left Washington yard at 10.50 p. m. It 
passed the “ Y ” at Metropolitan junction at 10.53. The next ac- 
count I have of it is where it passed Alexandria junction, at Hyatts- 
ville, at 1 1.31. The next account that I have of it is at Anuapolis 
junction at 11.53, next at the Relay house at 12. OS. That is the 
last account I have of it. That engine went to the round-house at 
Íliverside, presumably. It did not pass into the station. It was a 
light engine going to the storage-house in Baltimoi’e. Tliere is 
nothing in the i’ecord to show which w"ay the train was 

83 headed. It was presumablv headed the way they were goiug, 
but, of course, I didn’t see it, and don’t know whicli way 

thev w'ei’e headed. 

Ou cross-examination the witness said : I made the record as I 
received the i’eports by telegraph. I was informed from time to 
time by telegraph of the progress of this train on its way to Balti- 
more from Washington. The “ Y ” is at the Metropolitan junction. 
I don’t lcnow the streets of Washington. I don’t know the Florida 
Avenue crossing, but I have an idea of it. The “Y” is west of 
Florida Avenue crossing. Tn going from the Washingtou station to 
the Florida xA.venue crossing you must first pass the “ Y.” 

On redirect examination the wdtness testified as follows: 

I havea record of the movement of the trains that night. Engiue 
1308, train 169, left Baltimore at 9.27, passed Relay at 9.54, Aunap- 
olis junctioii at 10.14, Hyattsville at 10.50, and arrived in the depot 
at Washington at 11.06. I have no record of the time that engine 
passed the “ Y.” It left Hyattsville at 10.50. The distance from 
Hyattsville to Washington issix or seven miles. It evidently passed 
the “ Y” at 11.02. It takes from three to four rainutes to get froin 
that point to the depot iu the shed. It takes about a minute and a 
half to get fromBoundary to Metropolitan junction, so that it passed 
Boundary very near eleven o’clock ; that is so with a local traiii 
making all the local stops. It don’t make the time like an express 
train. It is about an hour and a half run,and it stops everywhere. 
He left Baltiraore at 9.27 and got to Washington at 11.06 — a little 
overtime, on account of the road being full of other trains, there 
being heavy travel and considerable rush on the road. The empty 
engine, No. 1402, pas.sed Metropolitaii junction presumably 

84 at 10.59. It would take about two minutes to get from that 
point to the Boundary; that will raake it about 11.01 that 

the empty passed Boundary and about 11.00 o’clock when the in- 
coming train passed Boundary. 
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Tbereupon defenflant called as a witness Wm. W. Wallace, who, 
being duly sworn, testified as follows: 

My occupation is cellar di^j^ng and ceinenting, In March, 1897, 
I lived on K street northeast betweeii Eighth and Ninth streets. I 
do not know Mr. Merrinian. I had seen hini, but had no acquaint- 
ance with hini. I recollect the occasion of the accident to hiin oii 
March 3rd. I did not see the accident, but saw Mr. Merriman a 
iittls after eight o’clock that night. He was at the corner of Ninth 
aiid K streets. He was not doing anvthing but trying to make hís 
wav up Ninth street. He was under the influence of liquor. He 
walked two or three steps and then steadied himself, with a bucket 
in his hands. I could not tell what was in the bucket. It looked 
like beer. He looked like lie was rushing the growler, as thev say. 
He was goiug up towards the L Street and Florida Avenue cross- 
ings. There was no one with him. I should judge it was between 
eight and nine o’clock. The clock struck eight when I came in 
from tíie stable. I had not seen Mr. Merriman before that dav. 
That was the first night I ever knew his name. 

On cross-examination the witness said : The clock struck eight 
just before I caine to the railroad to come iuto K street. It was on 
the night of March 3rd. I should judge it was ten or fifteen 
minutes past eight when I saw Mr. Merriman. 1 would not like to 
.sav that it was as late as half past eight. When I first saw 
85 him the lady who was standing there gave ine his name. 

He had been living opposite to me all the time, but I did 
not know him. She said, ‘‘ Heres comes Mr. Merriman, drunk as 
usual.” The lady’s name is Bisbee. She was from New York. 
She does not live here now. She rented a house from Mr. Warren 
and didn’t pay no rent — wouldn’t pav, and finally Mr. Bisbee lost 
his job and had to leave the house. When she made this remark I 
looked at Merriman, but í had not see- him before. He had a 
bucket in his haiid, staggering drunk. I don’t suppose he could 
walk in a straight line. He would walk a fewsteps and then steady 
himself. He did not fall down. Mrs. Bisbee said his name was 
Merriman. Before she spoke I did not recognize anything about 
him. He was Merriman. There was no doubt that it was him, 
not theslightest doubt. I had often seen him before, but had never 
leariied his naine before that night. I saw him after he was killed 
in his own house tlie next day. He was the same man that I had 
seen the day before. I am sure of that. When I saw him that 
uight he had a bluesuit on, and theve were brass buttons on the 
suit. I think lie had his fireman’s uniform on. I did not notice 
his shirt because iiis collar was turned up. It was a cool night. 
The bucket he had was a tin bucket. He was verv drunk. If au 
oííícer had niet him he would certainly have run him in, in order 
to — care of him if nothing else, because he could not make his 
way. He was uot saying a word, but he was staggering druuk. 
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Thereupon, furtlier to maintain the issues on their part joined, 
th,e defendants called as a witness Auííust J. Hanpman, who, being 
first dulv sworn, testified as foHows: 

86 I live at 727 H street northeast and was then employed 
as a bartender at Buechert’s, 8th and H streets northeast. 

I knew Merriman. I heard of his death that night. I was told 
that he was killed. I had seen Merriman that dav in mv bar- 

•r «/ 

room. It was before dark. I think Mr. Sullivan was with him 

one time when he was there. Ple was iii ihere twice. I do not 

think Sullivan was with him on both occasions. Merriman took 

some whiskey. I served him. He had been drinkiug thatday. I 

think he was under the influence of liquor. 

On cross-examination the witness said: When I saw him it was 

late iii the afternoon. I have no idea what time it was exactlv. I 

*/ 

am not positive, but I think Mr. Sullivan and he came iu there in 
the early afternoon, but I am positive he was there late in the 
afternoon himself. I do not know who was with him then. It 
was before dark. I am not positive he was in there twice, but I 
am positive he wuis in there once. I w'as uot positive he was in 
there twice, but I ara sure he w'as in there once. The time I ara 
positive about was late in the afternoon. 

Upou being further interrogated on this point the witness said : 
I do not know' that lie was in there twúce. I think he w^as in there 
twice, but I am not sure. I am sure lie w-as in there once. That 
was late in the afternoon, before dark. I have been a bartender 
since 1891. I have worked at the business before that, too — here 
aud there. I have been a bartender for sorae years, aud all the 
time in the District of Columbia. I do uot recollect that I said 
anything to Merriman that night when he was in there. 

87 We are forbidden by the regulations to sell liquor to a man 
who is already under the influence of liquor. After I dis- 

cerned that he was under the influence of liquor I served wiili with 
whiskey. Many a time a man coraes in and you do not know 
whether he has drunk a drop or not; you do not notice until you 
give it to him, until he has had it, and then you turn him down. 
All the time I turn everybody .down. It is my principle all the 
time to turn a man down if I notice it. Merriman w’as in there 
quite a while. I noticed that Merriman was drinking that day. 
I thought he w^as under the influence of liquor. I had that impres- 
sion since that time. Not at the tirae he came in, but at the time 
I know he was iu there, I knew that he was drinking. I do not 
recollect whether I noticed that he was under the influenceof liquor 
before or after I had served him. 

On redirect examination the witness said : I suppose a man who 
takes one,diink is more or less under the influence of liquor. Mer- 
riman could take care of himself all right when he first carae in 
there. He was not staggering, but had simply been driuking. We 
are not prohibited by law froin selling a drink to a man who has 
taken a drink a short while before. We are prohibited from selling 
to a man uuder the influence so that you can notice it. 
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On recross-examination tlie witness said : Manya man coraes in 
and yoii do not know he is drinhin^ until vou give him a drink. 
WÍien I served iiim I do not femember whetiier I noticed iie Iiad 
been drinking or not. If I Iiad noticed that he vvas drunk I would 
not have given it to him. When a man first coraes in a place to 
get a drink, you can teli wiiether lie lias been drinking or 

88 not, and v'ou cannot turn liim down. I would not sell to a 
man staggering drunk. Merriman was feeling all rigiit tliat 

day — that is, he was under the infiuence of liquor — he was feeling 
all right. 

Tiiereupon, further to raaintain the issues on tlieir part joined, 
the defendants called as a witness Christopher .Dice, who, being 
duly sworn, testified as follows : 

In March, 1897, 1 resided in Uniontown. I am a carpenter. At 
that time I was working at Ivy City. I quit work after six o’clock. 
I walked into town by tlie railroad tracks, past the round-houses. 
I crossed Florida avenue at its intersection with tlie railroad track. 
I did not know Mr. Merriman by name. I miglit have seen him. 
I do not know that I have ever met Inm before. I met a man tliat 
was pretty close to the track and staggering, witli a bucket in liis 
haiid. I did not know wlio lie was, and did not find out until tlie 
next day about twelve o’clock. I then found out thata fireman by 
the name of Merriman had been run over. I did not see his bodv^ 
after his death. I connected the fireman who was run over with 
the man whom I had seen by tlie conversation I heard. 

On cross-examination the witness said : Tlie man wliom T saw stag- 
gering and with a bucket in his hand was dressed in blue clothes 
or dark clothes. He had on a gray shirt. I could not say that he 
had on a fireman’s uniform. I do not know wdiether he had brass 
buttons on his clothes or not. I do not think he had on a cap. I 
think lie had on a stiff-brimmed hat. When I got pretty near to 
the L Street crossing be got on the track at the same time I 

89 did. He spoke to me and said, “ Hello.” I said to him, 
“ Brother, don’t you get run over,” and he said, “ I don’t guess 

I wíll be.” Then I passed the L Street crossing and looked around 
asid saw him going into the rear of the house right next to the 
railroad track, through the back gate. I did not look around any 
more until I got to the coal yard, and then did not see anything 
more of hiin, This was after six o’clock. It was pretty close to 
dark. He had a tin pail in his hands. 

Thereupon, fiirther to maintain the issues on their part joined, 
the defeiidants calle<I as a witness Mrs. Anna Lisles, who, being 
first duly sworn, testified as follows : 

I live 011 Maiwland avenue northeast, and am em);)loyed as a 
nurse. I am living with my husband. He is a painter by trade. 
In March, 1897, 1 lived at llth street northeast. On March 3, 1897, 
I w'as on New York avenue near Pourth street, at work. I started 
liome after ten o’clock. My husband was with me. We caine out 
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New York avenue and down Florida avenue and over K to llth 
street. We crossed the railroad tracks about quarter of 11, because 
the clock struck 11 when I got to K and lltii streets. That is about 
two squares froin the Florida Avenue crossing. As I approached 
the railroad tracks I saw a gentleman come out of the corner brick 
house. I did not know liim. When he came out of the corner 
brick house he got up on the car track just as I was crossing. I 
was close enough to speak. Then lie turned right down the track 
as if he was going into the city. I observed his condition. He 
was a drunken man, sure, and driink as any man I would 

90 wish to see, because wlien he got in between the double gates 
he stopped as if he was going tofall. I called my husbaiid’s 

attention to him, and then I kept on. Hé came out of the front 
door of the corner house and started to walk down the track. He 
walked right down the tracks. When I last saw him he was be- 
tween those two double gates and was standing as if he was going 
to fall. I called my husband’s attention to liim, aod said, That mau 
is certaiuly going to fall, and if he does he will certaiuly be killed 
by the traiu. 

Ou cross-examination the witness said: I did not pay any atteutiou 
to anybody else in the neighborhood at that time. I did uot see 
any one aud did not look to see. I saw the watchmau at the gate. 
I went right straight down Florida avenue on the sidewalk. I did 
uot uotice whether auy one was on tliis side of the street near the 
deaf and dumb asvlum or not. When I got to llth aud K the 
bell ruug 11 o’cloek, and a little before I got there I heard the 
whistle ou the engine blow. 1 could not tell which way theengine 
was goiug. That wasjust before I got to llth street. The man I 
saw was dressed iu black clothes, with a black derby hat. He was 
a medium-sized young white man. He was a kind of short man. 
He was a kiud of short medium-sized man. lie was drunk ; just 
druuk enough to kee|) up, that was all. He stood still and swayed, 
and wheu he carae up on tlie tracks he staggered. I only heard 
oue eugine blow. 1 heard it blow different times. I crossed the 
track at that point. I did not hear of the accident until the uext 
inorniug. After crossing the track I did not look back, but kept on 
aud paid uo more attention. I do not knovv whether an eugiue 
came up there and stopped. I do not know that this man had 

91 auvthing in his hands. When I last saw him he was right 
between the two gates going iuto the city. My husbaud and 

myself were the ouly persons in that neighborhood that I saw. 

Thereupou the defendants read in evidence the depositiou of John 
W. Major, Jr., as follows : 

My uame is John W. Major, Jr. I live at 1225 N street uorth- 
east. 1 am a soldier in the regular Army of the Uuited States. I 
eulisted March 30, 1899. When I first left here I weut to Yeliow- 
stoue park, and then was sent back here. Now we have orders to 
go to the Philippines. As far as í can find out, my regimeut leaves 
Juue 24, 1899. I am obliged to be in San Fraucisco on Juue 29. 
7— 986a 
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Ifc is iiecessarj fchafc I shouUl leave the city nofc later than fcomorrow. 

Before T enlisted í lived afc fche saine j)lace I do now. T have been 
living here for about thirteon jears. í_know Mr. Merriman by sighfc. 

He lived on Oth street. I knew him by sight before the accident. 

I saw him passalong Florida avenue nearly every day. Ide used togo 
by there nearly every day. He was a fireman. I saw him on the 3rd 
of March, I do not know at vvhat hour. I saw him two or three times 
during theday on l^lorida avenue, passing right along the railroad 
track. Once hc had a bucketin hishand. I do not know what was in 
his buckefc. The rest of fche time í do not know what ho was doing. 

Hé was jusfc j)assing along. I saw hiin aboufc 11 o’clock that night. 

I was standing on the north side of Florida avenue. He 

92 was on the south side waiting for the j)assenger train to j,iass. 

The fcrain wasgoing into the city. Fle ajjj)eared to l e very 

unstead}^ Ile was staggering about. It appeared to me that he was 
drunk. Wfien I first saw him he came out of the house. I was on 
fche north side of thesfcreet while he was on the other. Just before 
I gofc to fche cros.sing a j)assenger train was going in, and I had to 
stop and waifc for it, and he stopped and waited for it, only he was 
on fche south side and I was on the norfch. When the train passed 
I kepfc right straighfc uj) Florida avenue. He passed almostacross 
fehe crossing, until he got on the east-bound track, and then he 
sfcarted down fche track and í kej)fc right straight oufc. that time 
fche passenger-fcrain lights were going around the curve, and then a 
pas.senger engine came out aml stopped afc Florida avenue. That 
is all 1 know. í did not see him hifc. I wasfcold the next morning 
fchafc tiie engine was No. 1402. I do not know of my own knowledge. 

The engine was moving head on, going fcowards Balfcimore, cow- 
catcher fronfc. The ongine was nofc running backwards. I learned 
thafc Mr. Merritnan had been hit the next morning. I cannot fix 
the time of nighfc it was fchafc Mr. Merriman came out of his house 
and walked down the track.s. It was befcween 11 and five minutes 
after. I was going home. I had been to the deaf and dumb 
asylum. I ara twenty-one years old. Standing at the spot where 
I saw Merriman cross over the tracks and walk down the 
east-bound fcrack, he could have seen at least three squares iu 
towards fche cifcy. There are no houses along there, and there 
was nofching to obsfcruct his vision. At Florida avenue the 
railroad fcraclcs are kind of down in a little hollow, and it 

keeps that way nearly all the way to 7th street, and then 

93 from 7th street down thev are on a kind of embankmenfc. 

The house that I saw Merriman come out of was Mrs. Sul- 

livau’s hou.se — fche first house near the railroad. Her husband was 
a fireman ; he was living at that time. The empty engine was 
moving uot over four or five miles an hour. To go from Mr Sulli- 
vaiFs house to his own house Mr. Merriman could have gone righfc ■< 

across the crossing afc Florida avenue and around the watch-box. 

Thafc would have been the mosfc direcfc way. The L Streefc crossing 
is protected by gates, and also fche Florida Avenue crossing. Mr. 
Merrimaii cameoufc of Sullivan’s house and stopped afc fche crossing 
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ío wait for the traiii to pass. Tlien be came along after the train 
had passed and started down the east-bound track going south into 
the citv. As soon as he got past the box T could not see hiin auv 
more. 

On cross examination the witness said : Mr. Merriman lived on 9th 
street. He could have coine out tlie back wa}^ of Mr. Sullivan’s 
house and gone right straight down 9th street. When I first saw 
him that night he was by himself; I am sure of that. When I 
first saw him he was just coming down off the steps of Sullivan’s 
house. There was no one with him. After leaving the Sullivans 
house and after the train had passed, he went down the tracks. 
When I lastsawhim he was walking down the track. fíe had just 
got to the other side of the watch-box. I did not see anytliing iii 
his hands. He seemed very unsteady and staggering. After 

94 he got beyond the watch-box I could not see him auy more. 
I was on the other side of the street, about 800 feet from 

him. When I saw him staggering I was right across the street ; 
the width of the street between us. T was oii one side of the 
street and he was on the other. It was then that I saw him stag- 
gerÍDg. It was a pretty fair night; a little cool. I could not say 
exactly that it was a moonligiit night. The stars were shining 
brightly. It was perfectly fair. You could see all right. The 
locomotive aud tender stopped almost right straight across the 
crossing of Florida avenue. It was a good ways from the L Street 
crossing. The engine was right at Florida avenue. I did not see 
Merriman picked up. I did not know until the next day that he 
had been run over. I did not see any one else around there at the 
time. I did not see any of the men get off the locomotive. I just 
saw the engine when it stopped and did not look for any more. I 
kept on and went right straight home. I did not hear any cries. 
It was between 11 and quarter after 11, or 5 minutes after 11; 
something like that. The Sullivan house is on the south or west 
side of the tracks. The watch-box is on the east side. 1 had seen 
Merriraan that day between four and five o’clock in the afternoon, but 
not after that untií 11 o’clock. At 5 o’cloclc I could notsay that he was 
drunk, but he looked like he had a little liquor in him. I was within 
20feetofhim. I wassittingin the watch-box when he wentby there. 
He was going towards the Sullivan house and vvent in the house. 
He was drunk then. That was between four and five o’clock. I had 
been at the watch-box all day and T saw him pass along there two 
or three times. He was not staggering each time. The firsí 

95 couple of times I saw him he did not appear to be drunk. I 
could not see what he had in his bucket. Mr. Sullivan was 

not with him at any time. I know Sullivan. He is a tall man with 
a sandy mustache. I do not know how old he is. I went to the 
watch-box the next morning. I saw some blood between the track 
and the banks, between this gate and the L Street crossiiig — that 
is, between the gate at the L Street crossing and the crossing itself. 
The gate lies some distance from the L Street crossing. The gate 
is about seven feet from this L Street crossing. The blood stains 
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wero at a poiiit nortli of the L Street crossing; about five feet, I 
suppose. Wlíeii 1 saw Morriiiian going down tbe east track towards 
the city the gatos at the L Street crossing were np, as were tlie gates 
at the Florida Avenue crossing. Á man by the name of McCauley 
was ÍQ the watch-box that nigíit until nine o’clock. The gates were 
not protected after nine o’cloch. Nobody was in the watch-box after 
that time. I had remained in the watch-box until they closed at 
nine o’clock. 

On redirect exainination the witness said : When this accident 
happened I was on my way home from thedeaf and dumb asylum. 
I’did not stop at the watch-box at 11 o’clock. The crossing was 
unprotected after nine o’clock. 1 kept right straight on. VVhen 
this engine came up and stupjied at Florida avenue, I had no idea 
that an accident had happened. If I had I would have gone back 
there, because I mix up in everything that went on around there 
that I saw. Mr. Merriinan did not cross the tracks at the L Street 
crossing that I saw. He only came across where I said hedid. He 
came across to the east-bound track at Florida avenue, and then 
started down there. 

96 Thereupon, further to maintain the issues on their part 
joined, the defendants called as a witness Olarence W. 

Eacan, who, being tirst dulv sworn, testified as follows: 

I reside in Philadelp.liia, and am a civil engineer. í am assistant 
special agent of the B. & 0. road, and prepare maps, models, and 
photographs for that eompany. I made the model showing the 
place at which this accident happened shortly after the accident. I 
made the model from actual survey. I have been employed by the 
B. & 0. road since 1890. I am familiar with the locality at wl.'ich 
this accident took place. At that point it is a pretty level piece of 
country, except at Florida avenue east, there it rises a little, but 
not much. The model which I prepared is according to schedule, 
20 feet to the inch, horizontal, and 10 feet to the inch, vertical. The 
model correetly represents tlie situation at that place as near as I 
could make it. The distance between the L 8treet crossing and 
the Florida Avenue crossing, from center to center, is 150 feet 
inches. The distance from the eastern e‘nd of the L Street crossing 
to the west side of the Florida Avenue crossing, the two uearest 
points, ís 100 feet. The distance between the two outer rails of the 
two tracks is 23.5 feet. The gauge is 4 feet 81 inches. The dis- 
tance between the east-bound track and the west-bound track — 
that is, the distance between the inner rails — is 7 feet 5 
iriches. There are three brick tenement-houses at the corner 
of Florida avenue. There is a watch-box on the other side 
of the tracks. The distance between the east gate of the 
L Street crossing and the beginning of tiie carriage- 

97 way on Florida avenue is 80 feet. Tlie distance between 
the same gate and the watch-box is 50 feet. The distance 

between the two gates at the L Street cro.ssing is 60 feet. These 
gates are operated by straight air. The power is located in the 
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watch-box. Botb sides of the gates are operated from the samebox 
by the same machinery. A persoo walkiiig dowii Florida avenue 
who reached the tracks at tlie crossiiig could see along the tracks 
in towards the city, a distance of 460 feet. If the same person 
reaclied the point midwav between tlie two tracks at Florida 
avenue, he could see beyond that distance, out to 7th street, a dis- 
taiice of two squares west; perhaps a little beyond 7th street. There 
is uothing there to obstruct the vision or view. The height of the 
east embankment at the watch-box, above the level of the tracks, is 
very slight, and is 2J feet from thegutter. At the LStreetcrossing 
the ground along the tracks is practically on a level with the 
crossing. 

On cross-examination the wituesssaid: Thehouseat thecorneris 
coiTectly represented. There were a lot of boards back of the house. 
There was no back building. I am sure of that. I did notsee any 
fence back of the house. I saw a pile of boards there. I did not see 
a shed there which the fence load to. Tliere was uo back building 
there. If there had been I would have put it on the model. The 
photographs which are exhibited to me are a correct representatiou 
of the side of the Sullivan house. The addition shown on the 
photograph must have been built on afterwards. I did uot see it 
there. I am not positive about that. The fence is shown on the 
photograph. I did not see it there at the time, or if I did 
98 see if I thought it was of no consequeuce and did not put it 
on the model ; but I am usually very careful about that. I 
think the slied must have been added since I made the model, and 
the back building also. However, be thát as it may, this house 
takes iu the exact area that is sliown on the photograph. There is 
a pathwav leading down along the side of the house. It ran very 
irregularjy. It was very much worn. 

Thereupon, further to maintain the issues on their part joined, 
the defendants called as a witness Paul K. Lee, who, being first 
duly sworu, testiíied as follows : 

I reside at 733 llth street northeast and am a flagmau at the 
Florida Avenue crossing. I have been there since March 17, 1897. 
I was familiar with the crossing before I was employed there. I 
then lived at Ivy City. I passed the crossing everv day. It was 
protected by two sets of gates. There are also two sets of gates at 
the L Street crossing, but there is oue gate on the side that is oper- 
ated that covers the crossing. The board walk does not exteud to 
the other gates. These gates were operated by air from the little 
watch-box near Florida avenue. One man operates both gates. In 
the month of March, before and after'the date of the accident, the 
gates were operated from six in the morning until nine at night. 
After night the gates were not lowered. TÍie watchman left at 
nine and returned at six in the morning. 

On cross-examination the witness said : There is a [)ipe that comes 
to the watch-box that leads to each gate. There is an eight-inch 
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cyHndervvith a lever attacho<l, then there isa pipe that leads 

99 up from this cvlinder to operate it by keys, and in order to 
lovver thosG gates we have to tnrn two keys. At the Florida 

Avenue crossing we turn tvvo keys dovvn, and we liave to pump it 
just the same as vou pumf) an ordinary pump. That supplies the 
pipe with air, which supplies the cvdinder in eacli gate. There are 
two cylinders iu each gate. One cvlinder lowers the gate and the 
other cvlinder raises it. Eacli one of these cylinders is composed • 
of a plunger, with four leather cups, and those cups are filled with 
oil. We do that in order to keep any air from escaping around 
bebind the cups. When you pump those gates the keys are down. 
That lowers the gate. When the keys are straiglit up tlie gates are 
pumped up. In order to raise or lower the gates the operatiou of 
this device by a man is necessarv. The gates are not automatic. 

Thereupon, further to maintain tlie issues on their part joined, 
the defendants called as a vvitness Wir.LiAM Lisles, who, being first 
duly sworn, testified as follows: 

In March, 1897, I lived at 712 llth street, between G and H 
streets northeast. On the night before inauguration I was at 4th 
and Nevv York avenue, and about ten or 11 minutes to tvvelve I 
was at 9th and Florida Aventie crossing. I went down to see my 
wife horae. We came down New York avenue to M street, through 
M to Fiorida avenue, and out at the deaf and dumb institution. 
We came down to a point where there were three brick houses, aud 
in the corner house next to the railrond there was a stranger 
coming out of the house; iie carae out of the front door and on to 
Florida avenue and made a kind of stagger off the steps. 

100 My wife reraarked, “I believe that man is drunk.” I said, 

I don’t know.” We were close enough at the time to speak 
to him if he had anything to say. As soon as he got on the rail- 
road he turned to his riglit on tho track and went down a distance 
until he got between tlie double gates. He vvas standing in that 
position as if we vvere going to fall. I did not see hini fall. He 
was acting }ike a drunken man. I do not know whether he was 
drunk or not. I did not see anything in his hands. He carae out 
of the house towards me in a kind of drunken way and got on the 
track, and canie rightdovvn on the right-hand track asvou come into 
the citv, and as hegot between those gates he stood in a waddling 
condition. That was the last I saw of hira. We ke|)t straight across 
Florida avenue until we got to llth street. It vvas a kind of liazy 
night and we could not see mucli. We could see he was a white 
man or a bright man by raeans of the electric light at the watch- 
box. He loofeed to bea raiddle-sized man. He was dressed iii dark 
clothes — dark pants and coat.and dark hat. It looked to be a derby 
hat. That is ail I could state about his dress. When vve left Florida 
avénue and 9th street and when we got to llth and K the clock 
struck 11. It did not take us very long to walk a square. The 
dístance from the Florida Avenue crossing to llth street, vvhere we 
were goiug, is about two squares. 
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On cross examination the witness said : I did not see auybody 
around at tlie tiine except my wiíe and myself, That is all I could 
see were there. When we were goingdown tliere was a man going 
up to the right. When wecame dowu thecenterof thestreet 

101 a man went up on the riglit, going upthe avenue. He came 
towards us. He v/as on the right-hand side. He was going 

west and we were going east. We were both verv near the track, 
and he came right across there. We were not very far from the 
crossing. At tlnit time I did not see any train corning iuto the city. 
I did not have to wait for a train to pass. I did not see any train 
coming at all. After we got outof the track I heard a whistle blow. 
I do not know wheUier it was up the track or down the ti’ack. We 
were tlien on the other side of K street, right by Catholic church. 
The man I saw coming up Florida avenue appeared to be a short 
kind of a inan. I could not tell whether he was ^mung or old. I 
could not tell the age of the inan who was staggering. 1 kuow he 
was a medium-sized man and knew the kind of clotiies he had on, 
but I do not reinember about the man wlio was on the other side of 
the street. He acted as if he was drunk, but this man beiug drunk 
my attention was called to him more than to .theother one walking 
along. That other man did not act Iike he was drunk. I don’t 
know whether this other man was a young man or an old raau. 
The last I saw of the man on the track he was standiog betweeu 
the double gates at the Florida Avenue crossing. I did not notice 
his hands. I do not know whether he had gloves on or not. I did 
not uotice whether he had anything in hishands. His hands were 
not in his pockets. I do not think lie had aii overcoat on. Tf he 
had, it was a short one. It was a kiud of hazy night. It was not 
real dark and foggy. I do not thiuk there was any moonlight. It 
was a pretty quiet uight. 

The defendants, further to maintain the issues on their 

102 part joined, oíiered in evidence the act of the Legislative 
Assembly of the District of Columbia passed June 26, 1873, 

prohibiting the ringing of bells and blowiugof whistles iu the city 
of Washington, as follows : 

“ Chap. LIII. An act to regulate the runuingof railroad trains aud 
eugiues on the streets aud avenues of the city of Washingtou. 

“ Be it enacted by the Legislative Assembly of the District that 
froin and after the passage of lliis act it shall be unlawful for auy 
railroad companies passing into the liinits of the city of Washing- 
ton with their engines to riug the bells of said engines or cause the 
blowing of steam whistles either at the crossings or in the liues of 
ány of the streets or avenues or inside the limits of said city.” 

The defendauts also offered in evideuce that portion of tlie police 
regulations in force in the District of Columbia on March 3, 1897, 
which provided that the limit of speed of railroad traiiis iu thecity 
of Washingtou should be twelve miles an hour. 

Further to maintaiu the issues upon their part joiued, the defeud- 
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aiits ofFered in evidence the record in equit}'- cause No. 19864, in the 
docket of the suprenie court of the District of Columbia. 

And thereupon the defendants closed their case-in-chief. 

103 Thereupon the plaintiíF, further to maintain the issues on 
his part joined, called as a witness Samuel R. Henry, who, 

being íirst dulj sworn, testified as follows : 

í am foreman of truck companv A, District fire department, and 
was the foreman of that company in March, 1897. At that time I 
knew Mr. Merriman. He belonged to No. 6 at ihat time. I re- 
member the night he was killed. I saw him on Pennsylvania ave- 
nue between 9th and 10th,between 9and 10o’clock at night. The 
alarm of fire came in that nightabout 9.13. Tt took us about eight 
minutes to reach that point from the engiue-house. The truck- 
house on North Capitol between B and C streets northeast. It 
took us between six and eight minutes to go from the truck-house 
to the point where the fire was supposed to be. The city was 
crowded at that time and we could not make our usual time. It 
was the night before the inauguration. I saw Merriman near Galt’s 
jewelrv store as we were going to the fire. He mounted our appa- 
ratus there. The box was pulled at the engine-house on C street 
between 12th and 13th,and we weregoing to that box. We picked 
Merriman up ou the Avenue between 9tlj and lOth streets. We 
were going between 10 and 12 miles an hour. We did notstop for 
him. He swung himself on, as our men sometimes do. It is a dan- 
gerous practice, though. He swung onto the truck as we were going 
at the rate of 10 or 12 miles an hour. We were going as fast as we 
could go. I did not notice anyb()dy with Merriman. I noticed a 
man gettingonand Isaid, “ Who is this man Somebodv replied, 
“That is Merriman, No. 6 fireman,” and I replied, “AÍl right,” 
and we let him ride. When firemen are off duty they are 

104 supposed to answer all alarms of fire during a time like that. 
Our companies were short, and then men are supposed to 

answer all alarms of fire just as if they are regularly on duty. 
Merriman was off dutv that dav, and in joiniug us he was simpl}^ 
doing his duty. If he had not responded at that time he would 
have beeii brought up on charges, but he did respond. I saw him 
that night. I was within eight feet of him. He did not look to 
me like a man who was under the influence of liquor, because if he 
had been he could not have gotten on that apparatus. I did uot 
see anything about him to indicate that he had been drinking. He 
wason the truck ()nly a short time. The fire proved to be not much, 
aud wepulled upand stopped ourcompany justatGalt’splace. The^^ 
stopped us there by throwing up a light near 12th street. That 
was the signal from the companies that are in ahead to stop the 
compauies coming on behind. Merriman got off the truck. He 
asked if we had seen his company and we said, “ Yes; it is stand- 
ing across the street.” He went to join his company — No. 6 — and 
that was the last I saw of him. He went to report to his foreman. 

That was his dutv. I do uot know when this fire was struck out 

•/ 

that night. 
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On cross-examination the witness said: The truck is 26 feet long 
from hub to hub. It weighs about 9,000 pounds and was drawn 
by three horses. I think we could carry that vehicle at the rate of 
12 miles an iiour. 1 think we go over that sometimes. Street cars 
go froin 10 to 12 rniles an hour, and we have passed those often. 
On this occasion I was on the turn-table. I had iny position right 
near the driver on the front part of the truck. Merriman 

105 swung himself on about the iniddle — about 13 feet away 
froin me. At the time he goton I did not kuow who it was. 

When we got a little further than Galt’s store aud pulled up he got 
off and walked across the street, and that was the last I saw of him. 
That was shortly before half past uine. It was between 9.13 and 
9.30. The step on which a nian would swing himself to get on that 
truck was about 16 inches from the ground. There is a side ruu- 
ning board there to step on about 16 or 20 inches from the ground. 

Thereupon plaintifF called as a witness John M. Sweenev, who, 
being duly sworn, testified as follows: 

I was employed with truck “A” of the District fire department 
in March, 1897, and am still with thát company. I knew Mr. 
Merriman. He was with No. 6 at that time. I saw him on the 3rd 
of March, 1897, oii Pennsylvania avenue between Ninth & Tenth 
streets. We were going to a fire. While we were going to the fire 
he jumped on. We stojiped in frout of Galt’s jewelry store. When 
he jumped on we w'ere going pretty fast. I could not say how fast, 
but faster thaí I wmuld like it to be going if I had to get on myself. 
After he jumped on 1 recoguized him, I told the foreman who he 
was, and the foreman told me to let hiin stay on, as he w^ould have 
to respond to the call. When we stopped in front of Galt’s I was 
standing in froiit of the horses. Ple came around and shook hands 
with me, and I asked him what time it was. He referred ine to 
Galt’s clock and said, “ There’s the olock up there.” It w\as then 
about twentv five minutes past nine. While I was talking with 
him, his company came through D street. I told him that 

106 liis company was off there, and he started for it. He didu’t 
show a bit of sign of intoxication to me. He didn’t look as 

if he had been drinking. He had on citizen’s clothes. 

On cross-examinat.ion wdtness said : I know he had on citizen’s 
clothes, but I could not describe them accuratel^^ I know he 
didn’t liave on a wliite coat. I wuis talking to him and shook hauds 
with him, but didn’t notice his clothes. I spoke to him and shook 
hands wdth him, and when I told him his company w'as coming 
through D street he passed on. When he jumped on the truck it 
was going pretty rapidly. I would not hava undertaken to get on 
at that speed. 

Thereupon plaintifF called as a witness James T. Rossiteh, who, 
being duly sworn, testified as follow^s: 

I am connected with No. 10 engine-house and in March, 
1897, w’as connected with truck “A.” I knew Mr. Merriman 
8— 986a 
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and saw him on the niglit of Mnrch 3rd, 1897, on Penns^dvania 
avenne between Ninth and Tenth. Ile was standing on the 
sidewalh and was on our apparatus as we were pas.sing to the 
fire. We were going about len or twelve iniles an hour. We 
were going at the usual gait when responding to a fire alarm, 
or as nearly as we could without running over anybody. The 
street was very inuch crowded that night. I savv hiin when he 
got on and spoke to him. He was sober, so far as I knew ; nothing 
appeared to be the matter with him. He got on the truck without 
our stopping for him, and I presume that was an indication of his 
being all right. We stop[)ed betvveen Tenth & Eleventh streets, and 
he got off there. I presume lie reported to his own companv. '"riiat 
w'as a general rule. 

107 On cross-examination wdtness said : He dididt look as if he 


had been drinking. He seemed to be perfectly sober. I 
said, “ Hello, Merriman,” and he said, “ Hello,'*’ to me. I judge 
from the fact that he got on the truck wiiile we were moving at a 
pretty good speed that he was all right. I didn’t notice anything 
wrong with him. He rode tw^o or three squares vvith us, and when 
the truck came to a standstill he got oíf and went about his own 


affairs. This was hetween nine and ten o’cIock. The alarm was 


struck at 9.13 and was struck out at 9.43 p. m. I heard of his death 
the next morning, and \ve got to talking about his being with us 
the night before. 


Thereupon plaintiíf called as a witness EDWARt) L. Hunt, vvho, 
being duly sworn, testified as íbllows: 

r ain a fireraan in the District fire department, and in March, 
1897, was with companv No. 6, the sarae companv that Merrimaii 
was connected with. [ saw him on March 3rd between 9 and ten 
o’cÍock p. m. I savv him step on the back of the .carriage at the 
coruer of Tenth & Pennsylvania avenue. T merely spoke to him. 
We were not on verv good terms. 1 was on the ste|) of the carriage 
when hestepped on. He looked to me as if he was all right, as far as 
I knew. I can’t say anvthing about his shovving signs of intoxica- 
tion. I was with him every (lav. He was assistant foreman and 
my superior. He ste[)i)ed on the carriage, and aeted as I had 
always seen liira. I don’t remeinher hovv far he rode with us. He 


got on tíie step after we started. He vvas off duty that day. 

On cross-examination witness said : No. 0 at that time was located 


on Massachusetts avenue betvveen Eourth and Eifth. Slmrtly 
108 before this vve had some diíficultv, but at ihat time vve were 
preUy near as friends. I vvas subject to his orders, and had 
to do what he said. On this occasion we siraply spoke to each 
otber. I did not observe hini particularly. I saw that he vvas on, 
and tliat was ahout all. 1 don’t — vvhether or not he went back to 


the engine-house vvith us. I didn’tsee him there. He didn’t have 
to go baek. He re])oi'ted after the alarm of fire. I don’t know to 
whom he reported. Eoreman Smith vvas in chargeof the truck. I 
suppose it was his duty to report to Mr. Smith. Smith was on the 
seat in front with the driver. 
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and saw him on the night of ]\rarch 3rd, 1897, on Pennsjlvania 
avenne between Nintli and Tontli. He was standing on the 
sidewalh and was on our apparatus as we were passing to the 
íire. We were going about teh or twelve miles an hour. We 
were going at the usual gait when res[)()nding to a fire alarm, 
or as nearly as we could without running over anybody. The 
street was very much crowded that night. I saw hira when he 
got 011 and spoke to hini. Ile was sober, so far as I knew ; nothing 
appeared to be the matter with liim. Ile got on tlie truck without 
our stopping for him, and I presume that was an indication of his 
being all right. We stopped between Tentii & Eleventli streets, and 
he got ofF there. I presume he reported to his own companv. That 
was a general rule. 

107 On cross-examination witness said : Ile dididt look as if he 


had been drinlcing. Ile seemed to be [)erfectly .sober. I 
said, “ Hello, Merriman,” and he said, “ Hello,’’ to me. I judge 
from the fact that he got on the truck while we were moving at a 
pretty good speed that he was all right. I didn’t notice anything 
wrong with him. He rode two or tliree squares witli us, and wlien 


the truck came to a standstill Ire got olf and went about his own 
afFairs. This was between nine and ten o’clock. The alarm was 


struck atO.lS and was struck out at 9.43 p. m. I heard of his death 
the Liext morning, and we got to talking about his being with us 
the night before. 


Thereupon plaintiíF called as a witness Edwahd L. Hunt, who, 
being duly sworn, testified as follows: 

I am a fireman in the District fire department, and in March, 
1897, was with compan^ No. G, tlie sarae coni[)any that Merrimaii 
was eonnected with. I saw him on March 3rd between 9 and ten 
o’cioek p. m. I saw him sten on tho back of tlie .carriage at the 
coroer of Tenth á; Penn.sylvania avenue. I raerely spoke to him. 
We were not on verv good terms. 1 was on the ste[) of the carriage 
when he stepped on. He looked to me as if he was all right, as far as 
I kiiewL I can’t say anvthing about his showing signs of intoxica- 
tion. I was with him every (Jav,' He was assistant foreman and 
my superior. Ile ste[)[)ed (m tlie carriage, and acted as I had 
always seen him. I don’t remember how far he rode with us. He 
got on the step after we started. He was off duty that day. 

On cross-examination witness said : No. G at that time was located 
on Massachusetts avenue boTween B\)urth and Eifth. Shortly 
108 before this \ve had some diííicultv, but at that time vve were 
pretty near as friends. I was subject to his orders, and had 
to do what he said. On this occasion we siraply spoke to each 
other. I did not observe him particularly. I saw that he was on, 
and that was about all. I don’t — whether or not he went back to 
the engitie-house with us. I didn’tsee him there. He didn’t have 
to go back. He re[)orted after the alarm of fire. I don’t know to 
whom he reported. Foreman Smith was in chargeof the truck. I 
suppose it was his dutv to report to Mr. Smith. Smith was on the 
seat in front with tlie driver. 
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Tliereupon plaintiff called as a vvitness Corneliqs T. O’Brien, 
who testified as follows : 

ín March, 1897, I was with No. 6 c()mf)any, wliere Merrimaii 
was also emplojed. f saw him on the iiight of March 3r<l, 1897, 
on tiie Avenue right by the Frankiin statue. We were responding 
to the alarm, and stopped thore. I spoke to him. I was on the 
seat of the carriage. Í don’t reinember that lie was on the carriage. 
He mav^ have got on it. I merelv Sf)oke to him. He was all right, 
so far as I know ; perfectlv sober, so far as 1 conld see. He simplv 
spoke to me and I spoke to him. íle was not on duty that dav. 
He was not supposed to answer an alarm. of fire on that day. He 
was assistant foreman. 

On cross-exainination witness said : I was the driver at that tirae. 
I met líira at the Franklin statuíe at tlie corner of Tenth & D 
streets. I spoke to him. líe responded, and that was the last I 
saw of him. 

109 Thereupon plaintiff called as a witness William F. Lan- 
AHAN, who, being du]y sworn, testified as follows : 

In March, 1897, I was connected with No. 0 of the fire depart- 
raent, and still am. Merriman was assistant foreman of that com- 
pany. On tlie night of March 3rd, 1897, I saw him at the corner 
of Tenth & Pennsylvania avenue about 9.30 in the evening. We 
were going back after responding to an alarm from box 151. I 
was on the carriage when I saw him. I don’tkn.ow whetherhegot 
on or off. I raerely saw him and didn’t pay any attention to him. 
1 didn’t spealv to him that night. I didn’t observe anything to 
indicate that he was intoxicated. I should sa}^ he was not. He 
looked at rae like a sober man. That is all I know. He didn’tgo 
back to the engine house with us. 

On cr(:)ss-exaraination witness said : Ile was off dutv that dav. 
1 didn’t s,peak to hira. I just looked at him. He and I were not 
on speaking terms at this tirae. There was a coolness between us. 
I was vvithin a few feet of him. I looked at him, that was all. I 
looked at him casually and that is all I savv liim. 

Thereupon plaintiff called as a witness John IIenuv Davidson, 
who, being duly sworii, testified as follows: 

I am a fireman in No. 0 companv. Mr. Merriman was assistant 
foreraan of that companv. I saw him on the night of March 3rd, 
1897, near the corner of Tenth and the Avenue. I was in the Chiefs 
buggy that night and stopped there. CliiefParris was vvith me. 
Merriman carae over and said that I had his cap on, and asked me 
not to loose it. I said, “ No, it is a ca{) like yours.” Then he passed 
a few joking remarks and í left him. 1 had a cap precisely 

110 like Mr. Merriman’s. I didn’t havo any other talk witii 
hira. I left Merriman behind ine. I ara sure I didn’t see 

anything about him to indicatethat he was intoxicated. 

On cross-examination vvitness said: Morriman was by himself 
when I savv him. I know Mr. tíullivan. I didn’t see Íura with 
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Merriinan. Tiiere was a largo crovvd around, just as tliere alvvays 
is around a fii'e. Wlien I told Merriman that I didn’t have his 
cap, but that it vvas one like his, he said, “ That’s all right,’’ aiid 
then he went awav. That was all that took [)lace. 

Thereupon plaintiff recallod James T. Rossiter, vvho testi- 
fied as follows r 

I knevv Frank Sullivan. I saw him on tlie night of March 3rd, 
1897, with Merriman. Thev vvere on the sidewalk. Tliey were 
both on the truck together. I didn’t see them leave the truck. I 
presume he went to his company to report to the officers in charge. 
I didn’t see hiin anv raore. SuÍlivan was a raeraber of corapany 
No. 10. They happened to be off on the saine day, and, beiiig 
friends, thev were together. Sullivan didn’t report to No. 10. It 
was his dav off, and he liad a perfect i’ight to go hoine if he chose. 
Sullivan was about five feet eight or nine inches high, stout, of 
florid complexion,and weighed one hundred and eighty-five pounds. 
Sullivan was a little taller than Merriraan and was sniooth-faced. 
Merriinan was about five feet seven inches, a medium-sized maii. 
Sullivan vvas not obliged to report to the company that night. His 
companv didn’t respond to the alarin of fire. The fire was out of 
that company’s jurisdiction, 

Thereupon plaintiff recalled John M. Sweenev, who tes- 
111 tified as follows: 

I kuew Frank Sullivan, of No. 10. í saw hiin the night 
of March 3rd, 1897, when he got on the truck vvith Merriinan. I 
didn’t see either of them after they left the truck. Sullivan weighed 
about one hundred and ninetv^ pounds. He was about five feet nine 
inches tall and smooth-íaced. He was pretty heavily built. 

Thereupon plaintiff recalied Cornelius T. O’Brien, who testified 
as follows ; 

I didn’t see Sullivan on that night. I was the driver of No. 6 
hose carriage. I saw Mr. Merritnan down ihere, but didn’t see iiiin 
jurap on the carriage. Sullivan didn’t get on tlie seat witli me. 
There was a pretty large crowd in tiie neighboriiood of Tentii & 
Pennsyivania avenue that night. Besidesbeing inauguration night, 
therewasan aiarra of fire struck. 

Thereupon plaintiff called as a witness William J. Manders, 
who testified as follows : 

After the accident in question liad been reported to lue I went 
dovvn to where Merriinan was lying on tlie railroad track and saw 
hira. I dídn’t detect any odor ot' liquor about hiin. Tliere were 
not so raany people there when I got there. It was a good whiíe 
before tiie patroi wagon came. 

Thereupon plaintiff recalled Maurice Dillon, who testified as 
follo ws : 

I didu’t go to the hospital in the wagon vvith Merriman. I vvas at 
the piace of theaccident when the patrol wagon left, and had been 
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there iii the presence of Merriinan about an hour. I had seen him 
during that time. I was standing right there. I didn’t notice anv 
evidence of his being intoxicated. I didu’t detect the odor of 

112 whiskey about him. He was conscious aud talking. He 
spoke right along until we put him in the patrol wagon. 

On cross-examination witness said : I was not talkiug to Merri- 
man, but Mr. Glascoe was talking to him. I didn’t know the mau 
myself. I was near enough to talk to him ; my head was right 
down to liis. I made no remark to him and he didn’t reply to me. 
I was there about three-quarter- of an hour or more. The engine 
was there all that time, and remained there until Merriman was 
taken away. After we put him in the patrol wagon and the patfol 
started off with him theengine left. 

Thereupon the plaintiff recalled Howard Peters, who testified 
as follows : 

I weut to the hospitalin the patrol wagon with Merriman. With 
me were Mr. Glascoe and another young man, a stranger, Officer 
Pisher, and the driver, Coghlan. I think there was also a police- 
man along, but I ani not sure. Merriman did not seem to be in- 
toxicated. I did not smell liquor. He was seusible aud conscious 
and knew everything; he seeined to be all right; he seemed to be 
sober. 

Ou cross-examination the witness said : 1 was at the foot of 
the wagon and Mr. Merriman’s head was towards the front. 

Thereupon the plaintiff recalled James O’Donnell, who testified 
as follows: 

I did not notice anything about Merriman to indicate that he was 
intoxicated. When I first saw him 1 picked his head up 

113 and I never smelt the odor of liquor or anything upon him. 
When I first saw him he was not conscious at all. 

On cross-examination the witness said : I had not been drinking 
myself that day. I have beeu in the police court for being drunk 
and disorderly. I was not convicted, but forfeited collateral. That 
was in Jauuary, before the accident. On the 19th of November, 
1896, I was arrested for being drunk and disorderly, and was fined 
$5.00 in the police court. I might have been arrested and fined 
for being drunk in July, 1896. I was arrested on another occasion 
by Officer Wheeler for being disorderly, but I was not drunk. 

Thereupon the plaintiff called in rebuttal Joseph Ooghlan, who, 
being dulv sworn, testified as follows: 

I am connected with the police department, as patrol driver, at 
No. 9 precinct. I was on duty the night Mr. Merriman was in- 
jured, and drove the patrol w'agon. I saw Merriman as we were 
going to the hospital. I stood at the wagou while they were getting 
him in 011 the stretcher. He first said, “ Drive fast, I am all 
smashed up.” I was going over some rough grdund until I got to 
Jie concrete streets, aud I told him that I would drive as fast as I 
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could wíieii I got in tbe smooth part of the city. He was prettv 
badly smashed up, but he had sense enough to tell me a couple of 
times to hui*ry up, and T did so. That is abont tlie only thing he 
said. Ile complained t)f his back a couple of times. I did not 
notice anything about him to indicate tliat he was intoxicated. I 
did not smell the odor of liquor abont him. Ile asked me to drive 
fast, as any man would ; he was anxious to get to the hospital. 

114 He knew where he was going. 

On cross-examination the vvitness said : T did not help to put 
him in the wagon. I was holding my horse and stood in the wagon. 
I was holding the brake and tlie wagon at the time that Mr. Fisher 
and Mr. Dalryraple put him in. I remained on the side and did 
not get into the body of the wagon at all. I couid notsay whether 
he had been drinking or not. I was not close enough to him to 
say whether he had been drinking or not. I do not think I could 
tell whether he was intoxicated or not. I did not notice any evi- 
dences of ít. He seemed to be vei‘y anxious in asking ine to go fast, 
and I told him I would. 

Thereupon the ])laintiff called in rebuttal Josepii Parris, who, 
being dulv sworn, testified as follovvs : 

I ara chief of the fire department in this city, and have been for 
a number ofyears, and was in March, 1897. I lcnevv Mr. Merriman, 
and remember the night that iie was killed. We went to a fire on 
1> Street between 12th and 13th, I vvas in my buggy with Mr. 
Davidson. I saw Merriman that night at lOth and 1) streets, but 
did not take any ])articular notice of him. I vvas about 10 or 15 
feet away from liira. I did not notice anything about him to indi- 
cate that he was intoxicated. I do not remember tliat Mr. Merri- 
man came to my buggy and spoke to me that night. He might 
have done so. 1 was not taking notice of that side. I waslooking 
more to the right. There vvas not much of a crovvd at that place. 
Ihadbeen at the Pension Offico that night, and I went around there 
to look around and soe how things vvere arranged. A little 

115 afler nine o’clock Mr. Davidson came tliere with mv" wagon 
and told me that an alarm liad been sounded. I got inand 

drove dowii G street to lOth. When I got there I met No. 6 car- 


riage coming back. I drove past tho carriage, turned around and 
came betiind the carriage. When 1 came behind the carriage I savv 
Merriman standing on the sideof No. 0. It loohed to me as though 
lie had just gotten ofí the step of the carriage. 

On cross-examination the witness said : 1 could notstate vvhether 


Merriman had been drinking or not. If T had thought he vvas 
drinking I would have been verv a])t to have called him. I was 
sitting oníy about 15 feet from him ; 15 or 18 feet, or probably raore. 
T merely glanced at him and recognized him ; that was all. 


Whereupon the defendants, to maintain the issues on their part 
joined, oífered to ])rove that in 1894 an understanding was reached 
between tlie Oommissioners of the District of Columbia and the 


68 


ADELAIDIS M. MERRIMAN, ADm’x, ETC. 

Baltimore and Ohio Ilailroad Com{)any as to streets passed over 
by the lines of the Baltimore and Oliio railroad vvhich should be 
protected by safetv gates, and the hours in wldeh watchman should 
be stationed at such crossings so — to protect them ; that by virtue of 
such understanding particular directions were made by the Com- 
missioners covering this matter; that as to Florida Avenue and L 
Street crossings, which were treated as one, the company was re- 
quired to keep a watchman at these crossings for the {xurpose of 
attending tlie gates from six o’clock a. m. until nine o’clock p. m.; 
that in the fall of 1897, after ihe acci<lent in question, tlie defend- 
antcompanv^ was notiíied by the Commissioners that because 

116 of the increased travel over several of the streets crossed b}^ 
the railroad additional precautions liad to be taken, and 

thereupon, at the suggestion of the company, an examination was 
made by the police department of all the streets crossed over by the 
tracks of the company, and the Commissioners requested to make 
such further additional requirements covering the whole caseas to 
them seemed necessaiy and safe; that this report oí the Commis- 
sioners showsthat atthe time the requirementsof the Florida Avenue 
and L Street crossings were as above stated — that is, requiring a 
watchman there from six a. m. to nine p. in. — that it was deemed 
by the Commissioners insufficient, and thereupon thecompany vvas 
ordered to keep a watchman there night and day at the FÍorida 
Avenue and L Street crossings;; that the report referred to by the 
Commissioners was made on or about November 17, 1897, and is on 
file at the office of the Commissioners. 

Thereupon the defendants, further to maintain theissueson their 
part ioined, called as a witness John B. Wight, who testified as 
follows • 

1 was appointed one of the Commissioners of the District of Co- 
lumbia in May, 1897. The attention of the Commissioners was 
directed to the raatter of the grade crossings along the line of the 
Baltimore and Ohio railroad in the fall of 1897. Action was taken 
by the Commissioners to find out the existing precautions and regu- 
lations in that regard, and for the purpose of determining whether 
or not additional precautions were neceSvSary. I called the atten- 
tion of the railroad authorities to tlie inadequacy of protec- 

117 tion in certain directions, and the railroad company suggested 
that we sliould takeup the whole matter and cover the whole 

case by one direction as to what they should be compelled to do to 
give better service. I called for the report frora the police depart- 
ment as to actual conditions existing at that time along the lines of 
railroads existing in this District, and received the reports. I had 
thereports compíled, showing the actual conditions at all the grade 
crossings, and based upon that made certain recoramendations as to 
changes. Accompanying the compilation was my recoramendation 
to the Commissioners su^esting certain changes, and the approval 
of the two then Comraissioners, Commissioner Ross and Coramis- 
sioner Black. Where the figures 0. K. are set opposite a number 
of streets it indicates that the attention paid to those crossings was 
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considered sufíicient in m}^ opinion. Where tbe.y were not so 
marked T indicated in red an ad(]itional length of time which I 
thought should be given to these crossings. The Plorida Avenue 
and L Slreet crossings were reported as being watched by the watch- 
man and guarded by gatesfrom six a. m. until nine p. in. I recom- 
mended that it be watched continuous]y for twenty-four hours — 
that is, as to tlie l^lorida Avenue crossing. The L Street crossing 
w'as reported as liaving a very moderate amount of travel over it, 
nnd I recommended tliat it remain as it was. The report indicated 
that there was a moderate amount of travel at L street. The report 
does not speak of tlie L Street crossing being watched at all. At- 
tached to tljese papers is a letter signed by the president of tlie 
Board of Commissioners, conveying the information of their action, 
to Mr. Hamilton, as attorney for the Baltimore and Ohio Bailroad 
Corapanv ; whicii letter is as follows: 

118 “ OcTOBER 19th, 1897. 

George. E. Hamilton, attorney for the Baltimore & Ohio Railroad 

Compan}?' : 

“The Commissioners of the District of Columbia have the honor 
to transmit herewith a copv of recommendations wliich the}^ have 
aí)proved, having in view tíie furtlier protecíion of the public atthe 
grade crossings of the tracks of your compan^ in the District of 
Coliimbia. These conclusions have been arrived at after careful . 
consideration, but if tliey do not a[)prove themselves to you or to 
tlie officers of vour corapany the Commissioners will be glad to 
coufer vvith you further iii the matter. 

“ lu accoidance with tlie uuderstanding liad at a recent interview 
wnth the Commissioners, tliey will be pleased to ]iaveyou give them 
the name of tlie official of the Baltimore and Ohio Railroad Com- 
pany residing in the District upon wliom service of process caii be 
had.’^ 

The recommeudations, based upon the reports of the several police 
offieers of the precincts tlirougli wdiich tlie lines of the railroad com- 
paii}' run, reads as follows: 

‘‘ Recommendation.— Tlie matter of the further protection of the 
grade crossings of tlie Baltimore and Oliio Railroad Compauy iii 
the District of Columbia having beeii referred tb me, I have to re- 
port tíiat a careful examination has been made into the cóudition 
of all of the grade crossings of tliis road, and a list is herewith ap- 
pended showing tlie location of these crossings, the amouiit of travel, 
and the present arrangements which the conipany hasfor protecting 
them. 

Iii the recommendatious I have to make, askiiig for further 

1 19 prot-ection at some ot tlie crossings, I have endeavored to con- 
sider the matter fairly, with a view^ of asking wliat is reasou- 

able and proper. Some of these crossings are travelled but little, 
and over the crossings of tlie Alexandria branch only two fieight 
trains are run a day. ít would not seem reasonable to require the 
company to guard such crossiiigs continuously. All of these cross- 
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ings are provided, liowever, with daDger signal sign-posts near tbe 
track.” 

(That refers to the Alexandria branch, a branch in the county.) 

“ The crossings of D and E streets, Mnssachusetts avenue, G, H, 
I, and K streets are now guarded continuouslj for twenty-four 
hours. In addition to these, I recoinmend that the company be 
requested to guard thecrossings at M street, Florida avenue (Metro- 
politan branch), Bnnlcer Hill road, Carroll avenue, Fourth, Fifth, 
Seventh streets, and Florida avenue (Washington branch), and 
Mount Olivet road, for twenty-four hours continuously. These 
crossingsare now guardedfrom six a. m. to 9 p. m,,and the amount 
of travel over them appears to me to be sufiSciently large to make 
the requisition for continuous watching reasonable.” 

‘•'T further recommend that, the-compan^ be requested to assign 
110 other duties to the men who are employed to watch grade cross- 
ings, íor it is believed that the discharge of other duties prevents 
their giving proper attention to the guarding of the tracks. 

“ If the foregoing recommendations are carried out I think the 

grade crossings of the Baltimore and Ohio Railroad Company in 

the District of Columbia will be sufíiciently guarded if tliose cross- 

ing the tracks will use such diligence and precautions as is reason- 

able to exnect.” 

* 

120 That letter, Mr. Hamilton states, was received by him and 
replied to on October 21st. Thedate of that communication 
was October 2lst, 1897, and on the 21st of October Mr. Hamilton 
replied to the Coinmissioner, stating that ; 

“ Your favor of the 19th instant, enclosing a copy of recommenda- 
tions (which is a copy of the paper just read) as to the better pro- 
tection of grade crossings on the line of the Baltimore and Ohio 
Railroad Company, was received. 

“I will take up this matter immediately with General Manager 
Greene, and will, at an earlv date, make a more definite reply.” 

On November lOth of the same year Mr. Hamilton replied more 
definitely to the communication, and the letter of that date is as 
follows: 

“ In further reply to the communication of Hon. John W. Ross, 
president of your board, transmitting copv of recommendations 
approved by your board,and havingin view the further protection 
of the public at the grade crossings of the Baltiinore and Ohio 
Railroad Company in the District of Columbia, I have to statethat 
your report has been fuliy considered by the ofíiciais of the Balti- 
more and Ohio Railroad Company, and that by them I am 
instructed to say that your recommendations that the crossings at 
M street, Florida avenue (Metropolitan branch), Fourth street, Sev- 
énth street, and Florida avenue (Washington branch), should befor 
twenty-four hours continuously guarded, are concurred in by the 
company.” 

“But in regard to the crossings at Bunker Hill road, Carroll 
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aveiiue, Fiftb street, and MountOlivet road,from theinforma- 

121 tion obtained by tlie company, froin careful observation and 
watcb, tlie companv tinnks tbat if tbese crossingsare guarded 

from six o’clocb a. m. until twelve o’clock at nigbt all reasonable 
requirements will be met and tbe public fully protected. In regard 
to tbese last*named crossings, tberefore, we request tbat you wili,in 
tbe ligbt of tbe suggestions now made, consider tbe same, and see 
if by additional information tbe position taken by tbe company is 
not a correct one. 

“ In regard to tbe recominendation tbat tbe Monroe Street cross- 
ing on tbe Alexandria brancb ” 

We do not care for tbat bere. 

“ In regard to tbe crossing on R street.” Tbat relates to Ecking- 
ton. 

“ We also concur in your views tbat tbe watcbman sbould be re- 
lieved from anv furtber duties, so tbat tbeir exclusive attention 
may be giveu to tbe watcb. 

“ I bave to say furtber tbat in regard to tbe crossings at Bunker 
Hill roadjOarroÍl avenue, Fiftb street, and Mount Olivet road, wlien 
tbe travel at and across tbese places increases sufiiciently to demand 
it, tbe ooinpany will be pre[)ared to accede to any reasonable recoin- 
mendation tlien made by your board.” 

NoWjtben, I go to anotber questioii in regard to tbe time limitat 
crossings. We do not want to bear tbat. 

Mr. Davis : Yes ; we do. Did you read tbat? 

Mr. Hamilton: No; I did not read it. I will, bowever, if you 
wisii it. We were tiying tben to inake a diflerence of a few minutes 
as to tbe tinie we woiild be allowed to stop freigbt trains at cross- 
ings ; tbat was all. 

Tbe Ouurt: Tiiis all going in under your objection. If it is 
not reievant, probably it ougbt not to go in. 

122 Mr. Davis : It is iinmaterial, your bonor. It refers to 
sometbing entirely different. 

Tbe CouRT : Yes ; I sujiposed so. It sbould not go in if it is im- 
material or irrelevant, reíerring to soine otber matter. 

Mr. Hamilton (reading): Not by tbe Commissioners, but b}^ 
certain newspajiers, tbe Baltimore and Obio Railroad Company bas 
been criticized” 

Mr. Hamilton : Tbis relates to fbe same tbing. 

Mr. Davis: Let ine see it. I do not care about wbat tbe news- 
papers say. 

Mr. Hamilton: Tbis relates to tbe delay of acting in this regard, 
and I just wanted to state wbat tiie communication said. 

Mr. Davis (after examining letter): No; tbat ougbt not to go in. 
Sbow it to tbe court. It lias notliing to do witb tbis. 

Mr. Hamilton : I do not care particulariy for it. Tbe next com- 
munication on the subject of tbat rejiort is to tbe general manager : 

“ Your favor of tlie 26tli ultimo is received and I will act accord- 
ing to tbe instructions tlierein contained. 

“ Under tbe agreement, additional guards at crossings ” 
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Mr. Davis: You have not read the comtDunication of the 26th. 
Mr. Hamilton : No; it is telling us to do exactly wliat I trans- 
rnitted to the Commissioners in this report: 

“ Under the agreernent, additional guards at crossings are to be 
provided as follows: The crossings at M street, Florida avenue 
(Metropolitan branch), Fourth street, Seventh street, and 

123 Florida avenue (Washington branch) are to be guarded 
continuousl}^ for twenty-four hours instead of from six 

o’clock a. rn. to niue o’clock p. m. The crossings at Bunker Hill 
road, Carroll avenue, Fifth street, and Mount Olivet road froin six 
a. m. until twelve o’clock at night instead of from six o’clock a. ra. 
until nine o’clock p. in., and in regard to the crossing at Monroe 
street.” That is in Anacostia and need not be raentioned. 

“ This appears from the report of Cominissioner Wight and my 
communication to the Commissioners, which is hereto attached. 

“I have inforined the Comraissioners that their requests as to 
these additional safeguards at crossings will l:)e carried into efifect 
on or before January Ist, 1898.” 

This is written on December Ist, 1897. 

Mr. Tucxer: Mr. Hamilton, do I understand that there is a 
crossing at M street, just below L, with a gate? 

Mr. Davis : On this Washington branch? 

Mr. Tucker : Tliis L Street crossing is the M Street crossing, as 
luuderstand? 

Mr. Hamilton : Oh, no ; it is the L Street crossing. 

Mr. Tucker : Where is the M Street crossing? 

Mr. Hamilton : M street is not opened at all. 

Mr. Tucker : Then, why do you refer to the M Street crossiug? 
Mr. Hamilton : That is M street on the Metropolitan branch. 

Mr. Tucker: You have referred all along tliere to the Florida 
Avenue and M Street crossings in connection with each other. 

124 Mr. Davis: No ; Florida avenue and L street. The M 
Street crossing ison the Metropolitan branch. That is right. 

There is no M Street crossing on the Washington branch. Is that 
correct? 

Mr. Hamilton : That is correct; it is not open. 

Mr. Davis: I mean to say there is no crossing 
Mr. Hamilton : No. 

Thereupon the witness John B. Wioht proceeded to testify as 
follows: 

To the best of my recollection the action taken by the Commis- 
sioners was that thechanges agreed upon íinally should be carried 
iuto efifect ; that those crossings which, in their opinion, needed ad- 
ditioual care and longer uumber of liours were required to be 
guarded twenty-four hours instead of the time theretofore given to 
them. That order has been issued aiid has been enforced ever since 
and is now in force. 

On cross-examination the witness testified as follows: 

I became Cominissiouer in May, 1897. I could not say wheu my 
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alfceiitioii was first called to the questiou of the protectiou of grade . 
crossiugs. I reraember very distiuctly that the actiou was taken, 
reports ealledfor, aud changes ordered. I was absent from the city 
from August 15 to Septernber 15, 1897, aud I brought this matter 
to the attentiou of the Comiiiissioners early in October, 1897. 

I made this recommendatiou and communicated it to the at- 
toruey of the Baltimore and Ohio Raili’oad Company under date 
of October 19. I gave dii’ectious for i’eports fi’om the police 
departmeut after I i’eturued to the city after my va- 

125 catiou. The reports made by the diífei’ent officers con- 
uected with the police departraent wei’e in writing. I caunot 

say that I recollect the accident which liappened to Mr. Merrimau 
at this ci’ossiug. It may have beeu called to my attentiou. I think 
that shortly after I weut into office representatives of the Northeast 
Washington Citizens’ Association called on rae with reference to the 
unsafe protectiou óf grade crossings on the Baltimoi’e and Ohio road 
iíi that section of the city. I do not recollect that my attention was 
called to this accident. I was nominated for office on the first of 
Mav, 1897. I do not recollect that this accident was brought to my 
atteution ; verv likoly it was mentioned to me. My attention was 
called to the conditions existing in that section of the city, aud I 
was asked for relief and for betterments. Thereupon I caused an 
iuvestigatiou to be made for the purpose of deciding for rayself 
whether or not the Comraissionei’s ought to require better pi’otec- 
tions than then existing, and — a i’esult the Comraissionei’s did i’e- 
quire better pi’otection. 

Thereupon the witness i’ead iu evidence the following letter : 

“November 12,1897. 

George E. Hamilton, Esq., attorney and counsellor at law. 

Dear Sir: The Coramissionei's direct meto inform you tliatthe^ 
approve of the suggestions made in your communication of 

126 the lOth iustant, i’egai’dingadditional protection at the grade 
crossings of the Baltimore and Ohio railroad, in the District 

of Columbia, and that they will ta^e under advisement yourviews 
relative to the regulation aud limit of the time of obstruction of 
streets by the trains of said corapany. 

Very respectfully, WM. TINDALL, Secretarij” 

I 

Before I was uorainated as Commissioner and while my nomi- 
uatioii was looked for, I was spoken to by some persons interested 
iii the northeast section of the city with reference to desired action 
on m}^ part, should I become Commissioner, iu l elation to the grade 
crossings of the Baltimore and Ohio road iu that section. That 
w'’as kept up, in fact, after I was nominated and took office. I took 
my vacation about the iniddle of August, 1897, and was away 
from the city for about a month. When I returned I took up this 
matter of the railroad crossings again. There was a good deal of 
talk about the iuadequate protection of the crossings before I went 
away. I took up the questions of grade crossings as a general 
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question, iiot alone in the case of tlie Baltinaore aud Ohio, but in 
the case of the Pennsvlvania road. I called for reports, received 
the reports, and ^ave my personal attention lo the question of im- 
provin^ conditions where they needed to be improved, and as a 
result I called upon the Baltimore and Ohio Railroad Companv in 
October, 1897, to make certaiii changes, amon" others, to provide 
additional protection at the Florida Avenue crovssing o£ the Wash- 
ington branch of that road, and the compaiw did provide 
127 additional protection. In the first talks that I had about 
the Baltimore and Ohio Railroad affairs I do not recall that 
any referencewas made to the Florida Avenueor L Street crossing, 
but only to the danger of grade crossings in general. 

Thereupon the plaintifF called asa witness William J. Madigan, 
who, being duly sworn, testified as follows: 

I ma a gas inspector, and was such in March, 1897. In March, 
1897, I knew John A. Merriman. I saw him that night between 
nine and ten o’clock. I was sitting in No. 6 engine-house when an 
alarm of fire came in from box 151. That is on D street between 
12th and 13th streets northwest. I went down with the corapany 
to lOth and the Avpnue and crossed over to the south side of the 
Avenue between líth and 12th, where we stopped. After we had 
been standing there a few minutes Mr. Merriman came up and 
spoke to me, and I also spoke to him. He said to me, “ You have 
got my cáp on, haven’t you? ” and I said, “ Yes ; I believe I have.” 
He asked me where I got it, and I told him I took it off the rack. 
He then said, “ Don’t forget to put it back there when vou getback 
to qnarters.” I told him I would do so, and a couple of minutes 
after that vve started to return to quarters, and he was still standing 
there. I said, “ Oome on ; aren’t you going up?” He answered, 
“ Yes; I believe I will.” He jumped on the step of the carriage and 
rode part of the way with us. Then he dropped off and said, “ I 
have a friend around here somewheres; T had better find him.” 
That wás the last that I saw of him. On that night I think he was 
perfectly sober. 

On cross examination the witness said : I did not belong to 
the fire department at that time. I had on Merriman’s 
128 cap that night. I often went with the fire company when 
they were called out, and do so yet. 

And this was all the evidence offered by the parties to this 
cause. 

Thereupon the plaintiff requested the court to instruct the jury 
as follows: 

1. The jurv is instructed that it was the duty of the defendants 
to cause the safety gates at the crossing kno\vn as the L or M Street 
crossing, described in the testiraony,to be closed during the passage 
of any train, locomotive, or car over the tracks of theBaltimore and 
Ohio railroad at that point, or otherwise so to guard the said cross- 
ing as to give warning of the approach of such train, locomotive, or 
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car to persons liable to pass over tlie said crossing; and if tlie jury 
shall find that at the tiine of the passiníí of said. crossing by the 
locoinotive whicli struck the plaintilf’s inte.state, as described in the 
testimony, the said gates were not so closed, and that there was at 
that point no other protection of the said crossing or warning of 
danger to persons liable to pass over the same than the mere exist- 
ence of the said railroad tracks and crossing, the jurv is instructed 
that the plaintiíf is entitled to recover, unless it shall further find 
from the evidence that the plaintiff’s said intestate, in attempting 
to pass over said railroad and crossing (if the jury shall find as a 
fact that the plaintiff’s said intestate did attempt so to do), failed to 
act as a rea.sonably prudent inan would have acted under the cir- 
cumstances, and that hisfailure so to act directlv contributed to the 
caiising of the injury to hiin in the premises. 

129 2. In considering vvhether the plaintiff’s intestate was 
guiltv of negligence contributing to the injurj to him, as 

de.scribed in the testimony, it is not necessary that the jury shall 
find in the eviderice afiirraative proof that the plaintiff*’s intestate 
looked and listened before attempting to pass over the crossing, in 
the foregoing instruction mentioned (if the jury find as a fact that 
the plaintiff’s intestate did pass or attem))t to pass over the same), 
but it is competent for the jury, in connection with all the other 
facts and circumstances of the case, to infer the fact that the said 
intestate did so look and listen, and that there was an absence of 
fault on his part in the premises, from the general and known dis- 
position of men to take care of themselves and to keep out of the 
way of difficulty and danger. 

3. If the jury shall find for the plaintiff, it is instructed that it 
mav assess b}^ its verdict such damages as in its opinion the evb- 
deiíce shows to repre.sent the pecuniary loss caused to the widow 
and childfen of the plaintifip’s intestate by his death ; and in this 
connection the jury may consider the age of the widow, the number 
and ages of the said children,the age and health of thesaid intestate, 
and bis earning capacitv at the time of his death, but thatsuch clam- 
ages cannot under the law exceed ten thousand dollars. 

But to the granting óf the said first and .second prayers of the 
plaintiff the defendants, by their counsel, then and there objected ; 
but the court overruled said objection and granted said prayers ; to 
which ruling of the court the defendants, by their counsel, then and 
there excepted, and said exception was noted upon the minutes of 
the court, to have the same force aiid effect as if the rulings 

130 excepted to were severallv set out in separate bills of excep- 
tion. 

Thereupon the defendants, by their coun.sel, requested the court 
to iiistruct the jury as follows: 

8. The jury are instructed that if thev find from all the evidence 
that the decedent received the injuries which caused his death 
while crossing the railroad tracks at a point which was not a streei 
crossing, theii the plaintiff is not entitled to recover in this action. 
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9. Theju ry are instructed that, under tlie pleadings and all the 
evidence in this cause, the plaintiff is not entitled to recover iii 
tlns action. 

11. The jurv are instructed thatno presumption can arise iii this 
case that the decedent Merriman, beforo crossing the tracks of the 
railroad com[)any, looked and listened to discover the approach of 
engines or trains and failed to discover the approach of such eii- 
gines and trains before attempting to cross said tracks. 

But the court refused to give said prayers thus offered on behalf 
of the defendants ; to which ruling of the courtthe defendauts, by 
their counsel, then and there excepted, and said exception was 
noted upon the minutes of the court, to have the same force and 
effect as if the rulings excepted to were severallv set out in separate 
bills of exception. 

Whereupon the court, of its own motion, procee<led to charge 
the jury as follows : 

Gentlemen of the Jury: You have been occupied for sev- 
eral days in listening to the testimony and hearing the 

131 argument in the case of Thomas Childs, plaintitt’, vs. John 
K. Cowen aud Oscar G. Murrav, receívers of the Baltimore 

aud Ohio Railroad Company, a corporatiou, defendants. It uow' 
becdmes the duty of the court to give you, in charge, the law ap- 
plicable to a proper consideration of the facts which íiave beeu ad- 
duced by the evidence in the case. 

The declaration filed in the case by the plaintiíf sets forth the fact 
that“,the plaintitt’, Thomas Childs, heretofore dulv appointed by 
this coLirt administrator of the estate of John A. Merrimau, de- 
ceased, and briuging into court his letters of adrniuistratiou, sues 
the defendants, John K. Cowen and Oscar G. Murray, who were 
heretofore, to wit, on March "A, 1890, in a cause pending in this court 
and known as equit}' cause No. 17197, duly appointed and have 
since qualified as receivers of the Baltimore and Ohio Railroad 
Compauy, a corporation operating a steam railroad, and having au 
office aud doing business in the District of Columbia, and have had 
from theuce hitherto full possession, control, and managemeut of 
said railroad, together with the rolling stock, tracks, cars, locomo- 
tives, teuders, etc., appertaiuing to said railroad, sues the defendant 
receivers for that, to wit, on March 3, 1897, at the said District of 
Columbia, while said railroad was under the care, goverumeut, aud 
directiou of said defendants, the plaintifif’s intestate, the said Johu 
A. Merriman, at or about eleven o’clock in the eveniug, was cross- 
ing the tracks of said railroad at or uear a poiut where L street 
uortheast crosses the tracks of said railroad in the city of Wash- 
ingtou, in said District, at which point there w^as and 

132 had been for many years a regular railroad crossiug, aud 
while on or near said point was, by reason of the carelessuess, 

uegligeuce, and improper conduct of said defendant receivers, 
by their servauts and employé3, struck aud mortally iujured by 
a tender of said railroad which was being pushed or propelled 
backwards b}^ a locomotive of said railroad, both of which said 
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tender and locomotive were then and there under the direction and 
control of said defendant recei veis and their servants and emplojés ; 
and that altbough there were and had been for many years railroad 
gates at said crossing, which it was tlie duty of thesaid defendant re- 
eeivers and tlieir servants and einplo^'és to let down upon the ap- 
proach of trains to said crossi ng so as to prevent persons crossing the 
trachsatsuch point,and although at the time of the wrongand injury 
complained of fraihs of said railroad were passing and repassiug at 
said point with great frequenG,y owing to the increase of passenger 
traífic over said railroad by reason of the inaugural ceremonies iii 
the city of Washington on the day follovving, to wit, the fourth of 
March, 1897, thus necessitating greater care on the part of said de- 
fendaut receivers and their servants and employés at said crossing, 
said gates were, by reason of the carelessness, negligence, and im- 
proper couduct of said defendants aud. their servantsand employés, 
then and there up and unguarded by any servant or employé of 
said defendant receivers, the servant or employé usually ín at- 
tendance at said point having left his post of duty several 
hours theretofore ; that although said tender was so beiug 
propelled or pushed backward by said locomotive at said 
crossing, the said defendant receivers and their servants and 
emplovés tljen and there carelesslv and uegligently omitted 

133 to place on said tender, as it was their duty to do, ány 
light or lights to warn said decedent and persons cross- 

ing said tracks at said crossing of its approach ; and, further, that 
said defeudant receivers and their servants and employés then and 
there carelessh’ and negligently omitted to sound any bell or whistle 
upon the approaclv of said tender and locomotive to warn said de- 
cedent aud persons crossing said tracks at said crossing of the 
approach of said locomotive and tender, as it was their duty to do; 
that by reason of the injury so received plaintifF’s intestate died on 
the day following, to wit, on March 4, 1897, and left surviving him 
a widow and foiir infant children as his sole next of kin, all of whom 
were dependent upon him for support and are now left in destitute 
circumstances.’’ 

The plaintiff avers that by reason of the premises an action has 
accrued to him as administrator by the statute in such case made 
and provided, and that the said widow and next of kin have sus- 
tained damage in the amount of $10,000, for which they bring suit. 

The plea is the general issue — a denial on the part of the defend- 
ant of the existence of the facts thus stated in this declaration — and 
that puts upon the plaintifip the burden of proving by a preponder- 
ance of evidence all of the material facts alleged in this declaratiou 
to order to entitle the plaintiff to your verdict. 

It is perhaps unnecessary that the court should give you in 
geueral charge instructious as to the rules of law which it may be 
proper to give you, for the reason that counsel in prepariug 

134 their charges have in a general way and to a great extent 
placed iu the possession of the court such prayers for 

instruclion as the court, in its judgment, concludes should be giveu 
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to the jury, aud in giving you tbose instructions the court mayadd 
something for the purpose of further explaining the points to which 
they relate, so that you may have a full understanding of your 
duties. 

The íirst instruction asked by the plaintiíF, and which the court 
has concluded to give you, is as follows: 

(“ The jury is instructed that it was the duty of the defendantsto 
cause the safety gates at tlie crossing known as the L or M Street 
crossing, described in the testiinon^, to be closed during the pas- 
sage of any train, locoinotive, or car over the tracks of the Baltiraorq 
and Ohio railroad at that poiiit, or otherwise so to guard the said 
crossing as to give w^arning of the approach of sucli train, locomo- 
tive, or car to persous liable to pass over the said crossing, and if 
the jury shall find that at the tirae of the |)assing of said crossing 
by the locoinotive which struck the plaintiff’s intestate, as described 
in the testiinony, the said gates were not so closed, and that there 
was at that point no other protection of the said crossing or vvarn- 
ing of danger to persons liable to pass over the same than the mere 
existence of the said railroad tracks and crossing, the jury is in- 
structed tliat the plaintiff is entitled to recover, unless it shall 
further find from the evidence that the plaintifF’s said intestate, in 
attempting to pass over said railroad and crossiug (if the jury shall 
find as a fact that the [)laintifF’s said intestate did attempt to 
135 do so), failed to act as a reasonably prudent man would have 
acted under the circurastances, and that his failure so to act 
directly contributed to the caiising of the injury to him in the 
premises.”) 

The second instruction asked by the plaintifF is as follow's: 

(“ In cousidering whether the plaintifF’s iutestate was guilty of 
negligence contributing to the injury to hiin, as described in the 
testiraonv, it is not necessary that the jury shall find in the evidence 
afíirmative proof that the [)laintifF’s intestaie looked and listened 
before atterapting to pass over the crossing, in the foregoing iu- 
struction mentioned (if the jury find as a fact that the plaintifF’s 
iutestate did pass or attera[)t to pass over the same) ; but it is com- 
petent for the jury, iu connection witli all the other facts aud cir- 
cumstances of the case, to infer the fact that the said intestate did 
so look and listen, and that there was an absence of fiiult on his 
part in the preraises froin the general and known disposition of 
men to take care of theinselves and to keep out of the wi\y of dif- 
ficulty and danger.”) 

Upon these tw'o points certain instructions have been asked by 
the defendants, which will be given to you as the law : 

(l.) “ The jurv are instructed that there can be no recovery in 
this case raerely on account of the failure of the eugine which 
struck the decedent, John A. Merriinan, infiicting the injuries 
which caused hisdeath,to ring its bell or to sound its whistle on 
approaching the L Street crossing or the Florida Avenue crossing, 
the sounding of such whistle and the ringing of such bells heing 
prohibited by the municipal ordinances of the cit}^ of Washiug- 
ton.” 
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136 (2.) “ The jurv are instructed tbat if they fiud from all the 
evidence that tho engine which struck the plaintiíF, infiict- 

ing the injuríes which caused his death, was moving towards the 
east, head front, and with its tender in the rear, and that on the 
frout of said engine there was a headlight, and two additional 
lights on either side of the engine, there cán be no recoverv in this 
action on account of tbe alleged failure of said eugine to displaj 
suitable lights to give warning to persons about to cross the tracks 
of the railroad coinpanv of the approach of said engine.” 

(3.) *‘The jury are instructed that if the decedent, immediatel^ 
before the accident, was aware of the fact tliat the gates of the L 
Street crossing and the Florida Avenue crossing were not being 
operated, aud that there was no watchman at said crossing- to lower 
the gates at the approach of trains, and witli such knowledge the 
decedent failed to look and listen, but attempted to cross tlie said 
railroad tracks, and if the jury further fiud that at that time the 
engine which struck the decedent was approaching, head front, dis- 
playing its headlight and two additional lights in front of the 
engine, then the jur}^ are instructed jthat the plaintiíF is not entitled 
to. recover;” 

And that, gentlemen, for the reason that if 3'ou should fiud the 
facts to be as stated in this prayer wliich I have just read, it would 
be negligence on the part of the plaiutifíp decedent himself to at- 
tempt to cross under such circumstances without looking or 

137 listening, being aw’are that the gates were up, aud that there 
was no oue present to let them dowu or to raise them up, but 

that in that respect the crossing was entirely uuattended, without 
any means of warning travellers. If, beiug aw'are of those facts, he 
should attempt to cross without looking or listening, it would be 
negligence on his part directly contributing to his iujury — the acci- 
dent whicli happened to him, and would liave prevented him, had 
he lived, from briuging any action or recoveriug in any action, and 
would prevent his administrator from recoveriug anything in this 
action. 

Following this, and in the same line, in a more general way, is 
the fourth píayer of the defendant : 

(4.) “The jury are instructed ihat if the deceased in any 
manner and to any extent, by his own carelessness or imprudence, 
contributed to tlie accident w’hich caused his death, the plaintifF is 
not entitled to recover in this action, even though the jury should 
further find that the defendants w'ere also negligent iu an}'’ of the 
particulars mentioned in the declaration.” 

Followiug this is still auother instruction in the same line, mean- 
ing practically the same thing ; but I give it to you, as it is a proper 
expression of the law' under such circumstances : 

(5) “The jurv are instructed that it was the dut}^ of the decedent, 
in approaching the tracks of the railroad company on the night of 
the accideut and in attemptiug to cross said tracks, to use all dili- 
geuceand precautions which a reasonably careful person w'ould have 
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exercised uiider tliesame circumstaiices to inform himself of 

138 the approach of engiiies or trains, and if the jury fiud that 
the decedent failed touse such reasonable care, and that such 

failure on his part in any manner contributed to the injury which 
caused his death, then the plaintiff is not entitled to recover in this 
actiou.” 

The sixth praver of the defendants is as follows : 

(6.) “The jury are instructed that even if they find from all the 
evidence that the decedent was crossing the tracks of the railroad 
company at the L Street crossing at a time when the gates were 
up, and when the decedent had no knowIedge that said gates were 
not being operated at that hour for the purpose of protecting said 
crossing, yet the jary are instructed tiiat it was tíie duty of the 
decedent to look and listen for the approach of trains, and if he 
failed so to look and listen the plaintiff is not entitled to recover, 
even though the jurv may find that the defendants were also negli- 
gent in some degree.” 

The seventli prayer of the defendants will be given, with some 
oral explanations, by the court: 

(7.) “ The jury are instructed that if they find from all the evi- 
dence that the decedent was walking along tlie railroad tracks, in- 
stead of across them, and while so walking was struck and injured-, 
then the plaintiff is not entitled to recover in this actiou.” 

That is, in the first place, because it isnot averred in the declara- 
tion that he v.'’as walking aloug the track, but that he was crossing 
the track at or near the LStreet crossing. It would be a departure 
from the declaration on the part of the evidence, and for that 

139 reason the jurv would not be authorized to bring in a ver- 
dict for the plaintiff. And if the facts stated in the instruc- 

tion are true, the plaintiff would not be entitled to recover for 
another reason, perhaps : That prima facie it would be negligence 
for a person, at that hour of the night, to walk upon a railroad 
track (which according to the averments of the declaration and the 
pleadings in this case and according to the evidence had trains 
frequently running upoii it at about the tiine of this injury), uuless 
it be under circumstances that show that it was not negligence on 
the part of the plaintiff to do so, but that was a thing that a pru- 
dent mau or a man of ordinary care and caution would have done 
unless the evidence clearly shows íhat, and repels all idea of negli- 
gence. If there was negligence upon his part it would be contribu- 
tory negligence tending or contributing to the injury which he 
received. 

You will observe, gentlemen, that the deelaratiou avers that this 
injury occurred to the plaintiff’s intestate at or near the L 8treet 
crossing. The proof in the case, in order to entitle the plaintiff to 
recover, must show that that averment of the declaration is sub- 
stantially true. (It is not necessary that it should appear that he 
was exactly and technically upon the crossiug,) but that he was sub- 
stantially using the crossing, and so near to it as to be practically 
the same thing as though he were actually on the crossing, so that 
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the nse of the gates, for instance, would he notice which would be 
received from theni, so that it would beshown that his purpose was 
to cross at tliat cro.ssing in the ordinarv and usual way. (íf 

140 that was his purpo.se, and he was ator near the crossing — so 
near as to be prr.ctically the .saine thingas if he was upon 

the cro.ssing, then the averinent of the declaration would be sus- 
tained, and if all other tliings are {iroven which the court has 
charged you must be {^roven to entitle the plaintiíf to recover, your 
verdiet should be for him if you íind that the injury was received 
by the plaintiíf’s intestate at or near the L Street crossing); but if 
it was awav froin the L Street crossing so that it could not be said 
that he was attempting to cro.s.s the railroad practically at that 
crossi ng, then, as I have already in substance charged you, the aver- 
ment of the declaration wouUÍ not be sustained — it would uot be 
the same cause of action which is set forth in the declaratiou, aud 
the plaintiff would not be entitled to recover. 

You will perceive, gentlemen, that the question for you to deter- 
miue is, íirst, under tiie evidence and under the iustructions of the 
court were the defendants negligent — was there uegligeuce ou the 
part of the employés of the defeudants? 

You are iustructed, gentlemeu, that uuder the law, or uuder a 
rule which obtaius in the District and has the force and efifect of 
law, tbe defeudants were bound to have this crossiug closed duriug 
the passage of any locoraotive on the tracks at the crossiug at the 
juuction of the street and the railroad “ or otherwise so to guard the 
said crossiug as to give warniug of the approach of such traiu, loco- 
motive, or car to persons liable to pass over the said crossing.’') 
That I have already said to you (if you shall fiud that at the 

141 time of the passing of said crossing by the locomotive which 
struck the plaintiff’s intestate, as described in the testimony, 

the said gates were not so closed, and that there was at that poiut 
uo other protectiou of the .said crossing or warning of dauger to 
persous liable to pass over the same than the mere existeuce of the 
said railroad tracks and crossing, you are instructed that the plaiu- 
tiff is eutitled to recover, uuless — and that is the other feature of 
the case — “ unless you shall further find from the evideuce that the 
plaiutiíf’s .said intestate in attem|)ting to pass over said railroad 
aud crossing (if you shall find as a fact that the plaintiíí’s .said in- 
testate did atteinpt .so to do) failed to act as a reasonably prudent 
man would have acted under the circurastances.”) 

Now, upon.the subject of contributory negligence by the plaiu- 
tiff’s intestate, whether he acted [)rudently and reasouably or uot, 
I have given ^mu the instruction aslced for by the plaintiíf, and 
several instructions asked for by the defendants. The proof must 
show to vour satisfaction that tíie defendants were guiltv of negli- 
gence in the manner in which I have charged you, by giving you 
the plaintiíf’s instructions upon tliat [)oint. Ifsatisfied upon that 
point, then you will inquire in relation to the negligence of the 
deceased. That is not to be [)resumed, neither is negligence of the 
defeudauts to be presumed. It is for the plaiutiff to prove uegli- 
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geuce 011 the part of the defendants to eutitle hini to a verdict. If 
he has succeeded, iu yoiir judgineut, iu proviug negligeuce on the 
part of the defeudauts, theu you will iuquire whether the plaiutiff’s 
iiitestate was uegligeut, aud that is somethiug tliat the de- 
112 feudauts uiust prove. You will uot presume the negligeuce 
of the decedeut, but the defeudauts must have showu to your 
satisfactiou by a prepouderauce of the evideuce that the plaiutiíF’s 
decedeut was uegligeut ; aud if that is proved, theii, uo matter 
whether the defeudauts were uegligeut or uot, the plaiutifF canuot 
recover if the plaiutiff’s decedeut himself was iiegligeut. 

That is the whole iuquiry, geutlemeu. There is a good deal of 
testimouy which I shall uot uudertake to aualyze or to briug espe- 
cially to your atteution. Couusel have doue so aud you have list- 
eued carefully to the testimouy, but there are two raaiu proposi- 
tious. The íírst is, were the defeudauts uegligeut? Are they 
showu to be so by a prepouderauce of the evideuce, applyiug care- 
fully the rules of law as the court has giveu them to you? If you 
shail fiud that the defeudauts were uegligeut, theu the uext ques- 
tiou will be whether or uot the plaiutiff’s decedeut was also negli- 
geut. If he was uot uegligeut in your judgment, if heisuotshown 
to be uegligeut by a prepouderauce of the evideuce aud you fiud 
the defeudauts were uegligeut, it will be your duty to returu a ver- 
dict. for the plaiutiff. If, ou the other haud, you fiud that the 
plaiutiff’s decedeut was uegligeut, if he did uot act asau ordiuarily 
prudeut aud careful mau would have acted uuder the same circum- 
stauces, theu it will be your duty to returu a verdict for the de- 
feudauts. 

I have already giveu you, iu substauce, the followiug iustructiou : 

(10.) The jury are iustructed that the burdeu of proviug uegli- 
geuce ou the part of the defeudaut, resultiug iu the iujury 
143 which caused the decedeut’s death, is upou the plaiutiff, aud 
uuless the jury are satisfied by a fair prepouderauce of the 
evideuce that such iiegligeuce ou the part of the defeiidaut has 
beeu established, the verdict should be íbr the defeudaut.” 

That is practically iu about the same words giveu to you before. 

If you shall, geutlemeu, come to the couclusiou, upou the whole, 
that the plaiutiff is eutitled to your verdict, it will theu become 
uecessary for you to determiue iu what sum your verdict shall be, 
aud upoii that propositiou I give you the prayer of the plaiutiff, 
which, I believe, is uot objected to by the couusel for the defeud- 
auts : 

(3.) “If the jury shall fiud for the plaiutiff, it is iustructed that it 
may assess, by its verdict, such damages as iu its opiuiou the evi- 
deiice shows to represeut the pecuuiary loss cause'd to the widow 
aod childreu of the plaiutiff’s iutestate by his death ; aud iu this 
couuectiou the jury may cousider the age of the vvidow, the number 
aud ages of the said childreu, the age aiid health of the iutestate, 
aud liis earuiug capacity at the time of hisdeath ; but that such 
damages cauuot, uuder the law, exceed teu thousaud dollars.” 

Geutlemen,.iu couuectiou with the secoud prayer of the plaiutiff. 
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which I gave io yc)u as the law, I will add a few words. I read, first, 
the iustructioii agaiu : 

( (2.) “lu cousideriug whether the plaiutiff’s iutestate was guilty 
of UGgligeuce contrihutory to the iujurv to hiin, as described iu the 
testimouv, it is uot uecessarv that the jurv shall fiud iu the 
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looked aud listeued before attemptiug to pass over the cross- 

iug iu the foregoiug iustructiou lueutioued (if the jury fiud as a fact 
tbat the plaiutiff’s iutestate did pass or atteuipt to pass over the 
same) ; butit is competeut for thejury, iu couuectiou with all the other 
factsaud circurastauces of tliecase, to iufer tlie fact thatthesaid iutes- 
tate did so look aud listeu aud that there was au abseuce of fault ou 
his part iu the premises, froiu the geueral aud kuowu dispositiou of 
meu to take care of themselves aud to keep out of the way of diffi- 
culty aud dauger.”) 

(Now, geutlemeu, it is perhaps the experieuce of raaukiud that 
lueu or(Íiuarily act prudeutly wdieu -iu the preseuce of kuowu dau- 
ger ; aud therefore iu the abseuce of auy proof whatever as to the 
actiou of the plaintiff’s decedeut iu regard to lookiug-aud listeuiugfor 
apassiugtraiu, iftherebe uoevideuce whatever upou that point,either 
circuiustauces or direct, positive evideuce as to whether he did or 
did uot act prudeutly, it may be a presuiuptiou of law, beiug iu ac- 
cordauce with the experieuce of maukiud, that he did look and listeu, 
as he was bouud to do iu such a situatiou ; but such presumptiou 
must yield to the evideuce.) If the evidence shows to your satis- 
factiou (that is, by a prepouderance) that he did not look aud listeu, 
then the presumptiou that would arise as matter of law', aud from 
the geueral experieuce of maukiud, would uot obtaiu. If he is 
showu by the evideuce uot to have listened, if he did uot look out 
when crossiug the track or wheu atteraptiug to cross the 
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uegligence aud would uot be eutitled to a verdict. 

Aud to that portion of the court’s oral charge which agaiu iu- 
structed the jury as requested iii the plaiutiff’s first aud secoud 
prayers flTe deí’endauts, by their couusel, theii aud there excepted, 
aud said exceptiou was uoted upou the minutesof the court, to have 
tlie same force and effect asif the ruliugs excepted to were severallv 
set out iu separate bills of exceptiou. 

Aud the defeudauts, by their couusel, also excepted to those por- 
tiousof the court’s oral charge marked iu brackets. Said exceptious 
were severally uoted upou the miuutesof the court,to have the same 
force aud effect as if the ruliugs excepted to were set up iu separate 
bills of exceptiou. 

Aud the defeudauts prayed the court to sigu aud seal tliis bill of 
exceptious, wdnch is accordinglv doue, uow” for theu, this 26th day 
of March, A. D. 1900. 

E. F. BINGHAM, C. X [seal.] 


At)ELAIÍ)E M. MERRIMAN, ADM^X, ETC. ?9 

Settled by cousent. 

HENRY E. DAVIS & 

CHAS. COWLES TUCRER, 

AUoTneys for Plaintiff. 
PIAMILTON & COLBERT, 

AUoTneys for Defendants. 
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Exceptions. 

Filed April 14, 1900. 

} 

In the Supreme Court of the District of Columbia. 

Thomas Childs 

vs. ^Law. No. 41124. 

JoHN K. CoWEN ET AL 


It is hereby stipulated aud agreed by aud betweeu couusel for 
plaiutiff and defeudauts that the bill of exceptious iu the above- 
eutitled case ueed uot be preseuted to the court for approval uutil 
March 26, 1900. 

DAVIS & TUCKER, 

For the Plaintijf. 
HAMILTON & COLBERT, 

Attorneys for Defendants. 


147 Stipulation as to Filing of Record in Court of Appeals. 

Filed April 14, 1900. 

lu tlie Supreme Court of the Distriet of Columbia. 

Thomas Childs I 

vs. vLaw. No. 41124. 

JOHN K. COWEN ET AL. J 

It is hereby stipulated aud agreed by aud betweeu couusel for 
'plaiutiff aud defeudauts that the trauscript of the record iu the 
above-eutitled cause ueed uot be filed iu the Court of Appeals uutil 
the 20th day of April, 1900. 

DAVIS & TUCKER, 

For the Plaintiff. 

HAMILTON & COLBERT, 

Attorneijs for Defendants. 
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Sap 


reme Oourt of the District of Columbia. 




United States of America, 
Distrid of Columhia, 



I, Johu R. Young, clerk of thé supreme court of the District of 
Columbia, lierebv certify the foregoing pages, numbererl from 1 
to 147, inclusive, to be a true and correct trauscriptof the record, as 
prescribed by rule 5 of the Court of Appeals of the District of Co- 
lumbia, in cause No. 41124, at lavv, wherein Adelaide M. Merriman, 
administratrix, (fec., is plaintiff and John K. Cowen and Oscar G. 
Murrav, reeeivers, &c., are defendants, as tbe sarae remains upon 
the files and of record in said court. 

In testimony whereof I hereunto sub- 
Seal Supreme Court scribe my name and affix the seal of said 
of the District of^ court, at the city of Washington, in said 
Columbia. ^ Djstrict, this 16th day of April, A. D. 

JOHN R. YOUNG, Clert 

Eudorsed on cover: District of Columbia supreme court. No. 
986. John K. Coweu et al.^ receivers, <&c., appellanís, vs. Adelaide 
M. Merriman, adhn’x, &c. Court of A{)peals, District of Columbia. 
Filed Apr. 16, 1900. Robert Willett, clerk. 



